
Legislative & Regulatory 
Update  

Mine Drainage Task Force Symposium  
Jason Bostic  

West Virginia Coal Association  
March 26, 2013 

 



Overview  

 

 Regulatory Update 

 

 Legislature and the 
Coal Industry 

 

 Litigation 

 

 Outlook  



Regulatory Update  
NPDES Permitting  



Regulatory Update  
Water Quality Standards   

Emergency Rule- Revise WQS 
 

• Beryllium from  
    0.0077 ug/L to 4 ug/L 
 
• Aluminum to Hardness-

based standard  
 
 

-Certified by the Secretary of State on March 12, 2013  
-Public hearing on March 27, 2013  
-Off to EPA for Approval (cautiously optimistic) 



2013 Regular Session of the Legislature   
 
Started Feb. 13  
 
42 Days of the 60 Day 
Session  
 
Ends April 13 at Midnight 
 

1,700 Bills Introduced  
About 100 related to coal in some form or fashion  



2013 Regular Session of the Legislature   
 

Things are a little 
different this year… 

54 Democrats  
46 Republicans 
Coal Miner Elected as 
Republican from Boone 
County  
 
 



2013 Regular Session of the Legislature 
Coal Caucus    

 

Weekly briefing for House of 
Delegates members:  
 
-Coal Industry Basics  
-Consumption information  
-Specific legislative topics  
 
Very Successful Initiative   

Attendance at first meeting– 20 members of 
the House  
 
Latest meeting– 62 House members  



Specifics– Legislature & Coal 
Water Quality  

 House Bill 2579 

 Selenium  

 -Convert WQStds to 
threshold criteria  

 -Exceed threshold, 
conduct monitoring  

 -Impact observed, 
standards effective  

 -Collection of 
information to 
develop state-specific 
standard  

 





Specifics– Legislature & Coal 
Environmental Quality Board   

 House Bill 2571 

 Removes 
more 
stringent 
language that 
prevents 
former state 
employees 
from serving 
on the EQB  



Specifics– Legislature & Coal 
“Special Reclamation Fund Fix-It”  

 House Bill 2352  

 -Clarifies NPDES 
Liability at SRF sites  

 -Termination of 
Jurisdiction  

 -Tax Credit for 
Voluntary 
Reclamation of SRF 
sites 

  



Specifics– Legislature & Coal 
NPDES Administrative Enforcement  

 **House Bill 3071**  
 -Conforms CWA 

enforcement process 
for coal mining to 
federal standards  

 -Addresses adverse 
federal court 
decision  

 -New authority to 
state in 
administrative 
enforcement process

  



Specifics– Legislature & Coal 
SMCRA Informal Conferences  

 Senate Bill 462  

 -Conforms state law 
to federal code 
regarding informal 
conferences under 
SMCRA 

 -Addresses adverse 
Surface Mine Board 
Decision  

 -Three weeks to 
“reasonable time” 

 -30 days to 60 days 
for permit decision    

   



Specifics– Legislature & Coal 
NPDES Permitting   

 Senate Bill 243 

    (Rulemaking)  

 Implements SB 
615 (2012) Coal 
Mining NPDES 
Conformity Act of 
2012 

 -Removes Unique 
Provision of Coal 
Mining NPDES Rule 
that Requires 
Compliance with 
WQStds Regardless 

of Effluent Limits  

  

  

   



Litigation 
Conductivity Guidance Document  

 

July 31, 2012 

Judge Reggie Walton: 

 

“The Court must conclude that 
the Final Guidance 
impermissibly sets a 
conductivity criterion for 
water quality.  The EPA has, 
therefore, overstepped the 
authority afforded to it by the 
CWA.”    

“Despite its Claims the 
Guidance and Permit 
Comments Were Non-
binding Suggestions, 
EPA Clearly Used a 

Comply or Else 
Strategy against the 

States” 



Litigation 
Environmental Quality Board- Narrative Standard  

Same days as the Walton decision, 
EQB held that WV DEP must include 
conductivity / TDS limits to protect 
state’s narrative standard using 
EPA’s guidance document 

  

“…it is evident that the EQB accorded no deference to WV DEP’s 
interpretation of water quality standards… the EQB orders that 

EPA’s Guidance be followed… this Court finds that to apply 
EPA’s Guidance would infringe on WV DEP’s authority.  

Therefore, the Court concludes the EQB’s decision was arbitrary 
and capricious.” 



Assessment   
2009-2013 

Strategy to Preserve State Authority under the 
CWA and SMCRA is Correct  

“EPA engaged in magical 
thinking to reach an illogical 
and impractical conclusion.” 



Outlook / Assessment 
2013   

Now this is not the end. It is not even the 
beginning of the end. But it is, perhaps, 

the end of the beginning. 
 



Outlook / Assessment 
2013 

   

High-Stakes Game of Brinkmanship Regarding the Role 
of Federal Government under CWA will Continue: 

Test the Walton, Jackson Decisions  



Outlook / Assessment 
2013 

   May Have Similar Path to 
Follow Under SMCRA  

-Stream Protection Rule  
-Ten Day Notices from 
OSM to correct 
“permitting defects”  
 
Recent TDNs from OSM: 
 
1. NPDES Permitting 

(Senate Bill 615)  
 

2. SRF Sites  



Thank You! 


