nobody! but nobody! has more
experience in 100-ton and larger
mechanical drive trucks than Dart...

Five years from now... while the other guys are more than 10 million hours of cost-effective, cost-
still working the bugs out of their 100-ton-plus efficient, and cost reliable mechanical-drive perfor-
mechanical-drive end dump trucks... DART will be mance under actual working conditions in mines all
another five years ahead in mechanical-drive across North America.
technqlogy, experience, and proven performance! And that is a Big Deal, particularly if you're in the
Tou mlg_l*!t wantin remfer_nber that whgn the position of planning a mine’s truck requirements and
competition starts outlining one of their latest production capabilities.

“Big Deals.”

. ol There are currently three basic models in the DART
. . S t.h . Wof'd IS ]0st NOW 3000 Series mechanical-drive 100-ton and larger end
Jumping on the mechanical-drive bandwagonl. - dump trucks. And you can be assured that DART is
even those truck manufacturers who were trying ready and willing to custom-tailor a truck to fit your

so hard to sell you electric-drive just a year or so

a0, Whiy I that? specific mine plan...

We believe you deserve to hear the full story about

Itls beg:: usg:;(?rr)r/)body i thg worldf sud(l:ile$ly DART?s position of leadership in a competitive
g |;es a; Ki 192(1 @ grEat |d:aa - .ter a. =G industry...and how DART intends to maintain that
see, it was back in 1965... when electric-drive position for years to come with the 3000 Series trucks.

appeared to be the only answer to powering large

capacity trucks. .. Dart already had started building

more than 100 mechanical-drive end dump trucks

in the 100-ton-plus category. That's more than the

combined production of all other truck manufac- D

turers. And as early as 1970...years before the TRUCK COMPANY

other guys even put a line on paper to start de- gl R
signing a 100-ton or larger mechanical-drive truck... West Virginia Truck Sales, Inc.
DART had alr edm ical-drive P.O. Box 10238, Station C
C d ; eady perf?d. d eChamca.I ; Tuppers Creek Road (located between I-77 north & Rt. 21)
with the Allison transmission and the unique triple Charleston, West Virginia 25312 (304) 984-0081

reduction Dart drive axles.
Today, DART can claim with confidence,

DART 3100 (100 Ton) DART 3110 (110 Ton) DART 3120 (120 Ton)

THE DEAD X
HORSE RISES...




COMPETENCY

' PROFESSIONAL |

Professional competency. It must be more than a claim. It must be a proven fact substantiated
over the years by a proven track record.

At Flat Top Insurance Agency. we make the claim and we prove it by a track record of over 80
years of insurance services to the coal industry.
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Professional competency is the key to our growth. Our sales representatives are true profes-
sionals in the highly specialized tfield of coal mining insurance. And they're no ivory tower in-
surance salesmen. Flat Top's sales professionals are the ones with coal dust on their boots,

They help their customers by learning their operations and their insurance requirements on the
job,

it T,
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Professional competency. It's how we got to be number one in coal mining insurance. It's also
our commitment to you in the future.

‘f AT

INSURING COAL MINING OPERATIONS SINCE 1897

FLATTOP

INSURANCE AGENCY

eCharleston, WV  ¢Grundy, VA *Wise, VA -Pearisburg,VA- ePikeville, KY
-eLexington, KY eKnoxville, TN ¢St. Clairsville, OHIO
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Ifyou think
Walker Machinery
isjustaheavy

equipmentdealer,
youw've been taking us
toolightly.

You know Walker's reputation as a Caterpillar dealer, but
do you think of us when you need a hose or coupling?

Or if you need an emergency part? Wouldn't it be nice to
replace it quickly and get back on the job? Walker main-
tains a vast parts supply — and if we don’'t have the part
you need, our computer parts search system will find it
from another CAT® dealer. For major parts, we have a
component exchange program to save you money.

That same commitment carries over to the field with
Walker’s radio dispatched two-shift field service trucks.

What about your last on-the-job crisis? Our scheduled
oil sampling and technical analysis might have prevented
the unexpected downtime.

If you have a problem, our field service is ready. We
have a force of over 500 employees serving our customers
through four locations. Call our main office at 949-6400, or
one of our branches.

Charleston, WV 304/949-6400
Beckley, WV  304/253-2706

Parkersburg, WV  304/485-4547
Summersville, WV 304/872-4303

At Walker we’re more than equipment — we’re equipped.

MACHINERY
WALKER
[B e

Carerpillar, Cat and @ are Trademarks of Caterpillar Tractor Co.
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Congress gives and - - - -

Though it is nowhere mentioned and only vaguely
implied in the United States Constitution, the federal
bureaucracy can trace its beginnings back to 1789,
when Congress created four federal departments.

From those modest roots, the system has expanded
to 13 cabinet level departments, each with numerous
agencies, commissions, etc., as well as some 60 inde-
pendent agencies.

The bureaucracy has made its great leaps forward
as a joint enterprise of the executive and legislative
branches of government. Though organized under and
staffed by the executive branch, the myriad agencies
are created and empowered by Congress.

The proliferation of bureaucracy is almost inevita-
ble. Congress, if it does not enact new legislation, has
little to do. Increasingly, each new piece of legislation
carries with it the creation of a fresh layer of bureau-
cracy. As part of the executive branch, the bureaucracy
is charged with carrying out legal policy as enacted by
the Congress. This concept, unfortunately, works far
better on paper than it does in practice.

The initial and primary function of any given
agency in implementing a law of Congress is to promul-
gate regulations. These regulations, while deriving
authority from the legislation, are largely the bureau-
crat’s interpretation of the law. In the field, where
Washington’s work hits home the hardest, these regu-
Iatio]:ls typically have far greater impact than the law
itself.

By law, agencies must conduct public hearings
prior to promulgating final regulations, ostensibly to
expose themselves to public and professional input.

The most complete, practical and competent input
would logically come from those who are experts inthe
industry being regulated. However, these people are
nearly always those who are or have been employed by
the industry. Input from them is not highly desired or
taken seriously.

This situation gives rise to the standard complaint
that bureaucracy is inefficient. This charge is undenia-
ble. Unfortunately, under our present system, itis also
inevitable. Such factors as public accountability, bot-
tom heavy organization, cross purpose of components,
and sheer size, preclude the possibility of the federal
machine running smoothly.

A more formal complaint has gained impetus in
recent years, one that might be best expressed with a
question. That is, “Who elected these people, any-
way?’ The answer, of course, that no one elected them,
least of all those who will be most affected by their
presence. They are appointed by other appointees to fill
positions created by the collective legislative branch.
This is indirect representation at its most indirect.

Congress is empowered to review agencies and
regulations, but traditionally has taken little time or
shown little inclination to do so. It is a power which
should be indulged more frequently and more
vigorously.

GREEN LANDS
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LET’S HAUL Turnkey Engineering Services
ST COAL For The Coal Industry

i @esmer&assoﬂates,mc
consulting engineers ...

With:
Maximum Payloads
Low Cost Per Ton

. ' Exploration Services Testing Services
Low w9|ght to HP e Shallow Holes For e Overburden Analysis
High Availability Overburden Analysis e Water & Wastewater
T d . e Deep Holes For e Soil
andem Drive Coal Exploration e Concrete
', 4015065 ton |+ Geologca Studis - Asphale
" capamtles - * Reserve Analysis e Rock

o Property Evaluation o Aggregates

wrESH

o Pressure Grouting

Cine COALHAULERS ™™

Built from the ground up to haul coal, capacities of 40, 50, and 65 ton. Cline coal haulers can
increase your production and lower your production cost. High volume bodies to insure maxi-
mum payloads, low loading heights for quick loading, remote mount transmissions for in-
creased serviceability, and a low center of gravity providing truck stability are just a few of the
features you will find in a Cline Truck.

Refuse haulers available in 35, 45, and 65 ton capacities too!

Engineering Services

POSITION RAIL CARS ACCURATELY o Design Of Surface e Design Of Coal e Reclamation Of
And Deep Mines Refuse Facilities Mined Lands
e Design Of Surface e Permit Acquisition e Field Engineering
HUTTLE Facilities For DNR, APCC, EPA, e Consultation
NMON Preparation Plants MSHA, OSM

e Environmental
Engineering For
Mine Discharge

One man at the controls of the Shuttle Wagon can push or pull up
to 1300 tons of rail cars, eliminating the need of large spotting
crews, the expense of a large locomotive or the hazards and
maintenance of cable pullers.

SAFETY! The Shuttle Wagon can stop any load it starts.
Shuttle Wagon makes rail car moving simple.

Céneand Shuttle Wagon are trademarks of T & J Industries, Inc.

CLINE TRUCK SALES, INC. o
3000 EDENS FORK RD. (I—77 NORTH) P. O. Box 397, Boomer, West Virginia 25031, Tel. (304) 779-9679 — 779-9767

CHARLESTON, WV 25312
TELEPHONE (304) 345-3090

esmer & associates, inc.
consulting engineers




The dead horse rises

For West Virginians, particularly those
associated with the coal mining industry,
the term “"abolition’ has a modern meaning,
unrelated to the 19th century issue of
slavery.

In 1971, the West Virginia House of Dele-
gates voted on a measure to abolish the
surface mining of coal in this state. It was
narrowly defeated. Since that time, the abo-
lition fight has consisted primarily of scat-
tered skirmishes—Ilocalized battles over
isolated chunks of acreage.

In 1980, a full decade after the abolition
fight supposedly peaked out, the war on the
coal industry is being waged again. The
frontal assault of the 1970's has evolved
into the guerilla warfare of the 1980's.

This time around, the enemy is armed, not
just-with rhetoric, but with a vast array of
legalistic weaponry. This time, the self-
appointed public saviors do not so directly
offend public sensibilities with talk of an
outright ban on an entire industry. The not-
so-loyal opposition has by now recognized
the greater effectiveness of the hit-and-run
attack, the roadblock and sniper-fire method
of reducing ranks, the piecemeal disman-
tling of industry’s ability to defend itself on
all fronts simultaneously.

In addition to being equipped with numer-
ous legal devices to fight the coal industry,
those seeking surface mine abolition
receive the direct backing of the government
through free or low cost legal counsel.
These of course, are funded through the
taxpayer.

In West Virginia, this counsel is provided
through one of three organizations. The
largest is the West Virginia Legal Services
plan, Inc. with a staff of 70, including 26
attorneys. This organization is in effect the

8 GREEN LANDS

state branch of the Legal Services Corpora-
tion, a non-profit, federally funded corpora-
tion based in Washington, D.C. It serves 35
of West Virginia’s 55 counties. The remain-
ing counties are similarly served by two
other publicly funded organizations, the
North Central Legal Services Corporation,
and the Appalachian Research and Defense
Fund. All three organizations supplement
their service by using public funds to retain
other lawyers from private practice. Clients
are eligible for the service, which is limited
to certain types of civil cases, based primar-
ily on income. Individual attorneys within
the service are free to choose which cases
they accept.

Obviously, this setup allows a lot of room
for manuevering by anti-industry people.
Two well known anti-coal attorneys make
their living through this organization. All
they need is one person with an elligibly low
income and they can take on any coal related
issue at public expense.

Since the 1960’s, when public protest
again became fashionable, organizations
based on such activity have proliferated.
Ironically the groups show a government
like penchant for acronyms and over organi-
zation. In the broad environmental arena
there are certainly more such organizations
than there are issues.

The best known are regional in scope,
with a few attempting to blanket all of West
Virginia. There is a multitude of local and
county groups, usually headed by one or
more members of the larger organization, or
founded to cover one segment of the larger
group’s objective.

These organizations, through their self-
bestowed titles, like to preempt the moralis-
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tic buzz words from what they perceive to be
the enemy. Perhaps the most galling of
these is ‘“citizens’ with its obvious infer-
ence that those not aligned with them some-
how lack citizenship. Another favorite title
term is “coalition” implying a much broader
base of support than is actually enjoyed.

A favorite tactic by these groups in recent
public hearings has been to express sym-
pathy for the problems of the coal industry,
while denying any effort to further under-
mine production capabilities.

A coal industry still trying to recover from
labor strife of 1978, suffering from exten-
sive market loss, and facing years of costly
adjustment to still more governmentregula-
tion, has witnessed the following expres-
sions of sympathy in the courtrooms and
government offices in West Virginia and
Washington, D.C.:

Surface mining was effectively banned by
the state regulatory agency in the entire
county of Lincoln for reasons expressly
unrelated to any environmental concerns.
Though coal is extensively deep mined in the
county, it was held that surface operations
would disrupt the rural and rustic lifestyle of
the local populace.

A federal court, the Environmental Pro-
tection Agency, and publically funded “citi-
zens” groups successfully halted mining
operations in the headwaters of the Little
Kanawha River. EPA tabled the company’s
NPDES permit application for over a year.
When ordered by a court to take action, the
agency decided on an 18 month study to
prepare an Environmental Impact State-
ment. The company has since gone out of
business.

The Office of Surface Mining has consi-

dered a petition to declare the entire Tug
Fork River valley unsuitable for surface min-
ing. This southern West Virginia area is in
the heart of the richest coal field in the
world.

OSM has been similarly petitioned to
declare federal land in the Shavers Fork
basin unsuitable for any coal mining. This,
despite the fact that the federal government,
when it originally purchased the land, did
not wish or attempt to obtain mineral rights.

There is currently a bill before Congress to
declare 35,500 acres of central West Virgi-
nia, known as the Cranberry Backcountry,
off limits to mining and other forms of
development.

The federal government has declared the
Birch River to be “wild and scenic,” and
therefore off limits to mining operations.
The U.S. Forest Service is currently studying
the Bluestone, Gauley and Greenbrier Riv-
ers for similar designation. It is not yet
known whether the prohibited areas of a
designated river will include its tributaries,
or what constitutes mining “‘on the river,”
but these decisions are in the hands of the
federal bureaucracy.

This represents an incomplete list of the
localized battles brewing in just one major
coal producing state, over a very short period
of time. The period of time in question isone
in which coal is receiving long overdue
recognition as the answer to the nation’s
energy shortfall.

(Though West Virginia, as the most coal
intensive of states, is undergoing extensive
economic harm through this phenomenon,
it by no means stands alone as a victim. For
related articles of a national scope see pages
42 and 46.)
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OSM report

As required by Public Law 95-87, the Surface Mining
Control and Reclamation Act of L977, Interior Secretary
Cecil D. Andrus has submitted his Annual Report to
President Carter. It is instructive in several areas. For
instance:

For fiscal year 1980, when OSM hopes to turn regu-
latory primacy over to the several states, the agency has
budgeted itself for $179.6, an increase of more than
55% over fiscal year 1979.

In FY 1979, OSM received 554 citizen complaints,
98% of which resulted in inspections. On the other
hand, and it certainly is a different hand, OSM’s
received from operators 481 petitions and applications
for review concerning violations and cessation orders,
of which only 28% resulted in hearings.

The Act “expressly forbids Federal and State
employees engaged in its administration from holding
direct or indirect financial interests in coal mining.” No
mention is made of a similar prohibition for those who
have made a career from opposing coal mining.

The Abandoned Mine Lands Reclamation Fund,
through September 30, 1979, has collected
$29,288,901.90 from West Virginia mining operations.
Of that total, $14,644,450.96, or 50%, has been allo-
cated for use in West Virginia, whence it came. Of that
total, $413,479.00 less than 3%, has actually been
transferred back to the State. Thanks, fellas.

The inspection summary for FY 1979 shows Region
I, home of West Virginia, still leading the way, having
hosted about 22 visits for every one conducted in
Region V, the westernmost. The Mountain State and
neighboring Kentucky continue in an inspection fre-
quency class by themselves. Within Region I, OSM
apparently finds Pennsylvania far less in need of its
services than West Virginia, having conducted only
2/3 as many inspections there. Pennsylvania’s citizens
however, disagree, having filed nearly four complaints
for every one in neighboring West Virginia.

T
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So you want to protest - - -

Suppose you choose to pursue a career in public protest. West Virginia is certainly fertile ground
for your aspirations. While it lacks the protesting traditions of a California, or maybe New York, you
must admit its a land of opportunity, rich in the ingredients for modern, 1980’s style protest.

For instance, it's a state with a backwards reputation and a scattered population, much in need of
your youthful wisdom. Best of all, it's a state rich in natural resourses. There’s coal, the opposition to
which can be your life's work; and there are huge areas of wilderness, where you can indulge your
prerequisite hobby of backpacking, and on which you can launch your own saving orgainization.

An organization is a must. You can’t get anywhere in the protesting business without an
organization behind you. The membership, you worry about later. The first order of business is a
catchy name. You shouldn’t be too direct with the name business. “End of Progress in America,” for
instance is telling it like it is, but that reveals a bit too much of what you're up to. Besides, the initials
have already been used by the federal government. Words like citizens, save, and coalition are onthe
order of what you need, but those particular ones are currently a little overworked.

This naming is fairly important and should be done systematically. Think in terms of an acronym.
Besides being memorable and tricky, it gives you something in common with government people, and
that’s very important later on.

Next, fix on a definite entity, or a place. Appalachia, water, earth, wilderness—all of these have
been worked to death. Be a little original. Dirt—there’s a good basic commodity that everyone can
identify with, and it probably hasn’t ever been used. Now finish up with a phrase that sounds idealistic
and could include anyone. You couldn’t do better than ““mankind united.” Now you’ve got it “Mankind
United for Dirt—MUD.

Now down to business. Call a press conference and announce to a waiting world that dirt has
been abused for too long by that pernicious oppressor of manking—big business. Tell them that you
and your fellow MUDders will fight the good fight until all dirt is protected in its proper and natural
state.

As you build your following, be sure to include some native sons and daughters. West Virginians
often manifest an unnatural distaste for young northeasterners restructuring their lives. So get some
West Virginians of your own to trot out at public hearings and similar functions to show the
government that not all hillbillies are ignorant and that the others can be made to see the light.

By now, you'll be needing some funds if this is truly to be a career, but, not toworry. The fact that
you've chosen not to make a constructive contribution to society won't cause old Uncle Samto batan
eyelash. Apply for a grant. Tell them you want to study dirt and the effects it has on water. Hell, man,
you're the president of MUD. How can they deny you?

Now you're really ready to get down to brass tacks. Take some poor sucker to court. Don’t worry
about the legal expense. Your government will provide. Be sure to file for legal assistance as an
individual or through one of your less well heeled constituents. As long as you're in West Virginia, it
might as well be a coal company that you go after first. When in Rome. . . .

A few letters to nearby colleges should produce ample expert witnesses for your side. Don't worry
if the witnesses don’t know a coal mine from a well. After all it’s all dirt, and it's only the government
you're trying to convince. Don't forget, all you're after is more regulation. They're on your side, man.

Other good ideas will come to you as you move along. You'll need to do some homework though.
Wade through the various laws and regulations of recent years. They're chock full of goodies you can
use to delay and confuse the enemy. Remember, each time you go to court, it’s costing him a bundle.
He doesn’t do this for free like you citizens do.

Write a congressman demand an investigation. Who can ignore “mankind united” for anything.
Better to pick a congressman from another part of the country. He doesn’tgive adamn what goes on in
West Virginia and it will make a nice trip for one of his aides.

If the congressman of your choice doesn’t toe the mark or doesn’t confirm your preliminary
findings, call another press conference. Tell the world that he doesn’t care about mankind or dirt, and
target him for “non-reelection.”

Don’t put all of your eggs in the dirt basket. Get in touch with your fellows involved with other
natural elements—fire, wind, and water. Form a coalition of natural elements. Pool your government
funding. If you can nail down the presidency of a coalition, brother, you're on your way in your chosen
field.

GREEN LANDS




The 325-H, tackles tough jobs requiring a machine with capacities up to 2% cu. yds. It has all
the superior features which make the B-E 100 Series excavators the preferred back hoes:
strong breakout force, high lift capabilities, and rugged construction in boom and handle which
eliminates stress buildup. . . reduces chance of boom and handle failure. You get improved
durability and availability in the toughest digging.

NOW 77000 LBS. OF
ROCK-TOUGH MACHINE.

Like the other 100 Series excavators, the
325-H has a unique Tri-Armor fiber-
glass cab that insulates against heat, cold
and noise. You get more production
from your operator, more resale value
when you trade in, because it keeps its |
good looks through years of service.

o

Every 325-H comes with a free hy-
draulic oil sampling program. Plus you
get factory trained service personnel
and worldwide parts availability.
Check out the new 325-H, the smaller

. 300-H, or the bigger 350-H.
The 325-H reaches far, digs deep, 68

dumps high. Demand/control high pres-
sure hydraulic system automatically
adjusts speed and force on any digging
cycle for peak productivity.

CONSTRUCTICN MACHRERY

WEST VIRGINIA

Beckley, W. Va. 25801 — 113 Harper Park Drive (304) 255-4174

Nitro (Charleston), W. Va. 25143 — 500 River Road
(304) 755-8381
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Too many cooks in the broth

Federal Agencies that Impact the Mining,
Transportation, and Use of Coal

Department of Energy
Office of Fossil Energy
Office of Resources Application
Office of Environment
Federal Energy Regulatory Commission
Economic Regulatory Administration
Energy Information Administration
Office of Energy Research
Office of Policy & Evaluation

Department of Interior

Bureau of Mines

Geological Survey

Office of Surface Mining Reclamation &
Enforcement

Bureau of Land Management

U.S. Fish & Wildlife Service

Office of Hearings and Appeals

Interior Board of Surface Mining & Recla-
mation Appeals

Department of Agriculture
Forest Service
Soil Conservation Service
Rural Electrification Administration

Department of Labor
Mine Safety & Health Administration
Office of Worker’s Compensation
National Labor Relations Board
Federal Mine Safety & Health Review
Commission

Department of Transportation
Federal Railroad Administration
Federal Highway Administration
Office of Secretary & General Council
United States Coast Guard

Department of Commerce
Economic Development Administration
Census Bureau
Customs Bureau

Department of Health and Human
Services
National Institute of Occupational Safety
& Health

Environmental Protection Agency
Office of Air Quality Planning & Standards
Office of Water & Waste Management
Office of Toxic Substances
Office of Enforcement
Office of Research & Development
Office of Planning & Management

Department of Defense
Army Corps of Engineers

Interstate Commerce Commission
Appalachian Regional Commission
Tennessee Valley Authority

Department of Treasury
Internal Revenue Service
Alcohol, Tobacco & Firearms

State Agencies that Impact the Mining,
Transportation, and Use of Coal

Air Pollution Control Commission

Culture & History, Department of
Historic Preservation

Employment Security, Department of
Unemployment Compensation Division

Fire Marshall, State

Health, Department of
Emergency Medical Sevices
Environmental Health Division
Sanitation
Solid Waste Disposal Program

Highways, Department of
Permit Section
Right of Way Division
Roadside Services Division
State Highway Engineer
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Human Rights Commission

Mines, Department of
Permits & Enforcement
Mine Foreman Examiner
Oil & Gas Division
Board of Appeals
Board of Coal Mine Health & Safety
Board of Miner Training, Education &
Certification

Motor Vehicles, Department of

Natural Resources, Department of
Public Land Corporation
Reclamation Division
Mine Refuse & Dam Control Section
Environmental Analysis Section
Water Resources Division
Wildlife Resources Division
Reclamation Board of Review
Water Resources Board

Public Service Commission
Motor Carrier Division
Railroads Division
Utility Rate Control

Secretary of State
Domestic Corporation Division

State Tax Department
Business Tax Division
Excise & License Tax Division
Income Tax Division

Workmen’s Compensation Fund
Processing & Claims Service Division
Occupational Pneumoconiosis Fund
Appeal Board

Federal and State Agencies That
Regulate, Duplicate, and Overlap

BEFORE OPERATION

Mine Refuse:

Mine Safety & Health Administration

Mine Refuse & Dam Control Section

Reclamation—Department of Natural
Resources

Environmental Protection Agency
Hazardous Waste

Office of Surface Mining

Water Resources—Department of Natural
Resources

Air Pollution Control Commission

Water Quality:

Environmental Protection Agency

National Pollutant Discharge Elimina-
tion System

New Source
Safe Drinking Water

Office of Surface Mining

Reclamation—Department of Natural
Resources

Water Resources—Department of Natural
Resources

Environmental Analysis—Department of
Natural Resources
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Wildlife Resources—Department of Natu-
ral Resources

U.S. Fish & Wildlife Service

Corps of Engineers

Reclamation:

Reclamation—Department of Natural
Resources

Office of Surface Mining

Wildlife Resources—Department of Natu-
ral Resources

U.S. Fish & Wildlife Resources (Wet-
lands)

Water Resources

Mine Safety & Health Administration—
Deep Mine

Department of Mines—Deep Mine

Local Government

Dust:
Environmental Protection Agency
Reclamation
Water Resources
Mine Safety & Health Administration

R e
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Office of Surface Mining

Department of Mines

Air Pollution Control Commission

Black Lung

National Institute of Occupational Safety
& Health (NIOSH)

Explosives:
Mine Safety & Health Administration
Department of Mines
Fire Marshall
Office of Surface Mining
Reclamation—Department of Natural Re-
sources
Department of Transportation
Alcohol, Tobacco, & Firearms

Haulageway Construction:

Right-of-Way Division—Department of
Highways

Permit Section (Approach Permit)

Mine Safety & Health Administration

Department of Mines

Reclamation—Department of Natural
Resources

Office of Surface Mining

Public Land Corporation

Bathhouses:

Health Department
Sanitation
Solid Waste

Environmental Protection Agency

Mine Safety & Health Administration

Department of Mines

Water Resources Division—Department
of Natural Resources

National Institute of Occupational Safety
& Health (NIOSH)

Similar areas of concern are overlapping,
but have been made different by each
agency.

DURING MINING OPERATION

Environmental Protection Agency
Water Quality
Air (Dust-Tipple-Deep Plant)
Mine Refuse Disposal
Bathhouse Discharge

Office of Surface Mining
All Aspects of Every Type Mining Opera-
tions & Facilities Until All Areas Are
Completed

Mine Safety & Health Administration
All Aspects of Safety On or In All Types of
Mining Operations & Facilities
Mine Refuse
Explosives

Department of Mines
Safety
Deep Mine Abandonment
Explosives

Alcohol, Tobacco, & Firearms
Explosives (Usually Done by MSHA)

Reclamation Division
All Aspects, Excluding Employee Safety,
of All Types Mining Operations &
Facilities

Water Resources Division
Water Quality—All Mining

Wildlife Resources
Quality Streams

U.S. Fish & Wildlife Service
Wetlands
Quality Streams

Corps of Engineers
Wetlands
Dredge & Fill

Mine Refuse & Dam Control
Mine Refuse
Dam Construction

Department of Transportation
Explosive Haulage

Department of Highways
Weight Limits

Air Pollution Control Commission
Dust
Air Quality From Any Facility

National Institute of Occupational Safety
& Health
Dust Standards
Noise Standards
Bathhouses
Toilet Facilities
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ATTENTION COAL OPERATORS

IF...

your company has received nofice of a rate increase in the cost of
UMWA benefits and you think its unjustified;

IF...

your company is paying too much for the benefits provided and
you want a comparison of your rates with those available from
other companies;

|

you would like to see substantial savings through self-funding,
higher deductibles, minimum premium, or any other of our plans,
then

IT’S TIME TO CUT COAL BENEFITS COSTS

;% mMCOOoONOUGIH CareRToON empPLovYee BenerFiTs

specializes in establishing and administering plans which meet the
requirements of the National Bituminous Coal Wage Agreement.
We administer the plans and pay the benefits of approximately 300
satisfied employers.

AT NO OBLIGATION McDonough Caperton Employee Benefits will
examine your present plan and compare it with others available.

; R e i e S
Uniguely capable.... | MCDONOUGH CAPERTON EMPLOYEE BENEFITS |
professionally competent | P. O.Box 1551, Charleston, W. Va. 256326

| Please call me for an appointment so we can
ITICDDI'IDUGH | determine whether you can cut my employee
COPATON 'l welfare benefit costs.

| Name
Shaeves L

| Address
1014 K ha Blvd. E. [N .
Charleston, W, Va. 25326 } City State Zip—

(304) 346-0611

S S Qe T 5 iR
The R 991 is one of the largest hydraulic shovels
in its class, weighing 362,000 lbs. Its reach, 43’ 6”

and crowd length of 19’ 5”, is greater than any
competitive machine.

Size alone doesn’t make a good hydraulic exca-
vator. Customers can’t afford to be a proving ground
for prototype machines. That’s why Liebherr uses
proven technology based on their experience as one
of the world‘s largest and most respected hydraulic
excavator manufacturers.

Reliability isn’t important, it’s vital. Liebherr has
enough confidence in the R 991 to offer a program
unique to the industry. A 10,000 hour guaranteed
availability program. If the machine doesn’t work
for you, Liebherr pays. It’s that simple. Even more
important, this plan guarantees the major cost of
operation for the first 10,000 hours.

g

Service after the sale. With West Virginia Tractor
that’s not an empty phrase. Qutstanding parts and
service backup is provided by our factory trained
technicians and a large in-house inventory of spare
parts. The Liebherr/West Virginia Tractor team is
ready to help you with all your needs: sales, service
and parts. Let us prove it to you.

For more information on the complete Liebherr
line contact:

WEST VIRGINIA
TRACTOR &
EQUIPMENT CO.

CONSTRUCTION, MINING & INDUSTRIAL EQUIPMENT
CHARLESTON 346-5301 CALL TOLL FREE 800-642-8245
CLARKSBURG 624-7511 / BECKLEY 255-2155

LIEBHERR
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Nothing succeeds

like success.

Of course, success doesn't just happen. It has to
be cultivated; specific elements have to exist in

order for success to emerge.

In the auction business, elements of success
include an experienced sales staff, a genuine
concern for the client’s needs and goals, an
exact knowledge of construction equipment

and its market value.

These factors combine to create the
professional attitude with which Miller

& Miller Auctioneers, Inc. approaches - %
an auction. This attitude and the @ j

successful results it produces onsale
day have made us the nation’s leader
in heavy construction equipment sales.

Contact Miller & Miller Auctioneers,
Inc. when your company needs

professional auction services, and
benefit from our success.

A case history of
government overregulation

Statement of Jerry L. Lombardo
Director of Environmental Affairs Island Creek Coal
Company before the Senate Small Business
Subcommittee Washington, D.C.

Mr. Chairman and Members of the
Subcommittee:

My name is Jerry L. Lombardo. | am Direc-
tor of Environmental affairs of Island Creek
Coal Company with corporate offices in Lex-
ington, Kentucky. | am appearing today to
discuss the impact of over-regulation on the
coal mining industry. My remarks this after-
noon will touch on just one subject and that
is water quality.

| cannot discuss our efforts towards com-
pliance on this most important subject with-
out at some point referring to the following:

e The National Environmntal Policy Act
(NEPA) (42 USC 4341, PL 91-190),

e The Federal Water Pollution Control Act
Amendments of 1972 (PL 92-500 as
amended by PL 95-217),

e Federal Coal Mine Health and Safety
Act of 1969 (as amended in 1977),

e The Surface Mining Control and Recla-
mation Act of 1977 (30 USC 1201, PL
95-87)

Most of these laws have a counterpart at
the state level which also affect our industry
to a large degree. My company, for example,
mines coal in the four appalachian states of
Kentucky, Pennsylvania, Virginia, and West
Virginia. Time does not allow me to list and
describe each and every law in these states
which overlap in the areas of permit require-
ments and enforcement. For our conven-
ience, | have attached as exhibit | a listing of
those laws and regulations in each state

tions we discuss today. As shown, some 28
different laws and regulations are listed.

Except for coal preparation, dust suppres-
sion and fire prevention, we use very little
water in coal mining. Perhaps, five (5) per-
cent of the water we handle everyday is
actually put to use. The rest is an unwanted
intruder which must be diverted or pumped
away for the safety of men and equipment.

When we pump water from a deep mine or
impound water at surface mines, we have
created “‘point sources’” which are regu-
lated under the federal water pollution con-
trol act (PL 92-500). Thus, we must apply for
a National Pollutant Discharge Elimination
System (NPDES) permit created under that
act to be allowed to discharge water. Inthree
of the four states in which we mine, this
means applying to the U.S. EPA. To date,
only Virginia of these four states has been
given primacy by EPA to issue NPDES
permits.

Issuance of a NPDES permit by EPA con-
stitutes a “‘'major federal action” and thus
comes under the authority of the National
Environmental Policy Act (NEPA) which as
you know requires an environmental
assessment to predict the impact such an
action may have on the environment. We
had been assured by EPA that only “new
sources’’ will come under NEPA scrutiny
and one would think that under this concept,
that the application of NEPA to our dis-
charges would be narrowed considerably.
But that turns out not to be the case. When
promulgating ‘“‘new source performance
standards’ (NSPS) for the coal industry (40
CFR 434, FR 2586, January 12, 1979) EPA

2525 Ridgmar Boulevard
Fort Worth, Texas 76116

AUCTIONEERS, INC. 817-732-4888

TELEX: 75-8440
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imposed seven conditions (they call them
“events’’) under which an existing mine
could be declared a new source. (This
absurd concept became known in the indus-
try as “‘snowmelt and the seven events”
because EPA, at about the same time, began
including snowmelt as a consideration to
sizing runoff ponds.) | won’t bore you with
listing all seven. One, however, includes the
mere construction of a new shaft as a condi-
tion which could throw an existing mine into
the new source category.

Now, we have deep mines which are 25
and 30 years old in some cases. As the mine
develops and expands, we must drill new
shafts to provide fresh air to men under-
ground. In constructing the shaft, we are apt
to intercept aquifers. To keep this water
uncontaminated, devices called “water
rings’’ are built into the shaft to route water
to the shaft bottom where it is pumped away
to the surface. This activity also requires a
water discharge permit. At that point, EPA
could declare that this 25 year old mine is a
new source calling for an environmental
assessment before permit approval can be
granted. The assessment could take up to a
year of data gathering. Now, what could an
environmental assessment show in an area
where mining had been going on for 25 or
more years? How could we establish or even
estimate what the baseline conditions were
prior to mining. As to social and economic
effects, the miners have been hired, more
than likely a townsite has sprung up and any
supporting community developments have
already taken place. Well, one might pre-
sume, that in cases of this type, EPA could
easily issue a "‘negative declaration’” and
not require a full-blown environmental
impact statement. EPA does nothing easily.
There are built-intime delays inherent inthe
application review process and public notice
procedures for both the intent to issue a
negative declaration and permit approval.

It is a well-known fact that there are well-
organized groups who are dedicated in their
opposition to our industry who jump at every
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chance to lodge protests during public
notice periods regardless of the permit
involved and with little regard for the merit
of their protests. As you know, all recent
legislation, both state and federal, include
extensive public participation provisions
and well they should. But these provisions
have become an area of abuse by a vocifer-
ous few who use them as delaying tactics
whenever possible. And as you know, delays
in starting new mines or actual shutdowns
of existing mines because of excessive per-
mitting requirements are costs which must
be accounted for even though admittedly it
may be difficult to estimate what those costs
really are.

On April 26, 1977, EPA finalized the
“effluent limitations guidelines for existing
sources in the coal mining point source
category” (40 CFR part 434, FR 21380).
They include such discharge parameters as
pH, iron, acidity, alkalinity, manganese and
total suspended solids (TSS). It should be
pointed out that even though these guide-
lines were issued in 1977, EPA began issu-
ing permits for our industry as early as 1973
under the interim effluent guidance docu-
ment. This document contains the same
parameters as those we now face with the
exception of manganese which was added
after an extensive study of our industry. It is
important that you note that our industry
has been regulated by EPA since early 1973.

In August of 1977, Congress passed and
the President signed The Surface Mining
Control and Reclamation Act (SMCRA).
Under that act, an entirely new agency, The
Office of Surface Mining and Reclamation
Enforcement (OSMRE, or OSM) was
created. Its function primarily is to ensure
proper reclamation of all lands disturbed by
coal mining, to avoid over-regulation and
duplication of effort by two independent
executive agencies. Congress included Title
VIl in the Act, which among other things,
states (Section 702) “nothing in the Act
shall be construed as superseding, amend-
ing, modifying or repealing the. . . and

thereafter a list of Federal Laws is given
which 1 will not repeat at this time. The
intent of this section was to ensure that any
regulations which were to be promulgated
by OSM were not to supersede those
already in existence by other agencies such
as EPA covering the same subject matter.
Indeed, the president in his executive order
No. 12044 has expressly stated that duplica-
tion of federal regulatory procedures must
be avoided.

Apparently, this message has been loston
OSM. Rather than defer to EPA for water
quality control, OSM chose to promulgate its
own regulations including the same areas of
concern now addressed by EPA and in most
cases circumvented EPA’s authority. It
should be remembered that EPA, prior to
promulgating the coal mining point source
guidelines spent four years studying the
industry to determine what reasonable con-
trol levels should be. The EPA studies;how-
ever, concentrated on those areas of
primary concern in the industry of acid mine
drainage. The numerical limitations recom-
mended by EPA were intended for that por-
tion of the industry where acid mine
drainage treatment is required. For surface
mines where suspended sediment is of
primary concern, EPA recognized that
further study would be required before reas-
onable numerical limitations could be pro-
mulgated. Although the EPA point source
guidelines do encompass surface mining
operations, several important qualifiers
were included which limited the application
of the numerical limitations. They did this
because EPA recognized that their present
data base could not support across-the-
board application of the numbers. For exam-
ple, EPA addresses only active mining and
does not include regraded areas as an area
requiring continued surveillance. Also, the
rainfall exemption included in the point
source guidelines, while based on the 10-
year, 24-hour storm runoff volume as a pond
design, nonetheless is intended to control
base flow and not ALL RUNOFF, EPA app-

lies the very-stringent levels of 35 mg/I
monthly average and 70 mg/| daily maxi-
mum TSS (35/70) only to base flow with the
exemption provided for ““any increase in
volumes’’ due to runoff from major precipi-
tation events.

OSM, on the other hand, took these same
numerical limitations, developed by EPA for
only a limited section of the industry and
applied them whosesale across the entire
spectrum of the industry. And in doing so,
OSM conveniently (or inadvertently) omitted
the special qualifiers which EPA included to
limit their application. It means that the very
stringent limits of 35/70 for TSS will apply
at all times for all discharges regardless of
any background water quality reflective of
the land in its natural state and regardless of
the condition of the receiving stream.

Under OSM regulations, we are required
to handle more water for longer time periods
than that envisioned by EPA. (1) For exam-
ple: EPA proposes pond sizes be based on
the runoff from a 10-year, 24-hour storm
from the ACTIVE area; OSM proposes
that the entire watershed including
regraded areas be controlled. (2) EPA
allows excess volume increases to be
EXEMPTED from numerical limitations
thereby limiting the size ponds are
required to be. EPA accepts the so-called
permanent pool pond design which are con-
structed under state regulations. OSM, on
the other hand, with its detailed “‘cookbook”
pond design requirements and its strict defi-
nition of detention time forces us to con-
struct ponds of such spillway designs as to
retain more water and to operate them
essentially as adry pond. On top of that OSM
requires two additional volume dimensions;
one for sediment storage and the other for
freeboard. What normally were silt control
ponds under EPA and state regulations now
become dams in Appalachia under OSM
requirements. Appalachian states do not
encourage the construction of dams for silt
control purposes for obvious reasons. Ken-
tucky, for example, strongly recommends
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that all silt structures be under 20" in height.

Since we are required to handle more
water under a more diverse set of conditions
under OSM regulations then those studied
by EPA, it means that the EPA studies of the
coal industry completed several years ago
are not applicable to OSM regulations. It
means that OSM has no technological foun-
dation for their water quality regulations.

A logical question to ask is: Which system
will produce the better quality water, the
so-called permanent pool we now use or the
OSM method which encourages a dry
basin? | can state without fear of contradic-
tion that neither method will produce water
quality which meets the 35/70 limits at all
times under all runoff conditions. | only
know that based on our experiences the
ponds we now build will produce good qual-
ity water most of the time with temporary
excursions over the 35/70 limits during
heavy rainfalls. OSM, on the other hand,
does not know how a pond built to their
design will perform. They have never stu-
died nor ever built one for that matter to
see if it will work. It is my belief that the
permanent pool-type ponds we now build
are more effective for normal routine storms
while perhaps the OSM dry pond will be
more effective during the 10-year, 24-hour
storm. And since we experience many more
small storms over the life of the ponds (about
3 years), those that we now build should be
more effective in terms of everyday water
quality.

As mentioned before, OSM regulations in
most cases will require large pond volumes
to meet their pond design. When ponds
meet certain specifications such as the
embankment height being 20’ or higher or
when the pool retains 20 acre-feet (about
62 million gallons) or greater, these struc-
tures become dams under mine safety
health administration definition and
another agency (MSHA) enters the picture.
Dams in the coal mining industry require
certification by MSHA. The scrutiny under
MSHA regulations is much more detailed
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and time consuming, as it should be. After all
the construction of dams is a serious busi-
ness. Obviously this leads to even further
delays in mine plans and permit approval. |
might also add that again rather than simply
including MSHA regulations by reference,
OSM chose to reproduce them as part of its
own regulatory package with a few extra
embellishments to make them even more
stringent in certain areas.

And finally, other parts of the OSM regu-
lations will require placement of sizeable
culverts and the construction of bridges
under those provisions for diversions of
stream flow and haulroad construction.
Lurking in the background is the U.S. Army
Corps of Engineers (COE) jurisdictions
under the “Dredge and Fill”” requirements of
Section 404 of PL 92-500. Here, too, appro-
vals and permits will be required from the
COE in many instances for our construction
activities in large water sheds. (A postscript,
here, is that EPA is just now proposing new
regulations under Section 404 to streng-
then their review and approval authority of
the COE.)

In summary, then, in this one area alone,
that of water quality, we attempt to show
through a careful reconstruction of all over-
lapping laws and authorities how the same
activities in the coal mining industry are
overviewed by no less than four federal
agencies — EPA, OSM, MSHA and COE. We
show how OSM has actually usurped EPA
powers by taking EPA guidelines deve-
loped for a select portion of the coal indus-
try and by applying them wholesale
across-the-board to include discharges
not originally intended by EPA. OSM did
this without one shred of technological data
to support this approach. OSM is authorized
under SMCRA to restrict “‘additional contri-
butions of suspended solids to stream flow”
(Section 515 (B) (10)). There is no technical
justification to support their contention that
discharges greater than 35/70 MG/L TSS
constitutes additional contributions from
every surface mine in the country.

We show where compliance with OSM
pond design requirements will result in the
construction of dams for silt control which in
some cases are in direct conflict with state
recommendations.

Through all this, we only briefly mention
those state agencies who also claim juris-
diction over our activities in this area. They
too take an active role in the permitting and
enforcement process and they too must be
satisfied. One need only look at the exten-
sive listing in Exhibit 1 to assess the active
role they play.

What we now face in our industry are four
(4) classical forms of duplication of effort or
over-regulation.

1) Review Duplication — when more than
one agency has the responsibility to review
the same plans or application for the same
activity.

2) Permit Duplication — When more than
one agency requires a permit for the same
facility or facet of operation.

3) Cross Emphasis of Plans and Permits —
When one or more agencies have regula-
tions which must be complied with or
another permit required as a pre-requisite to
the intended permit.

4) Pyramiding of Permits — When com-
pliance with one agency’s regulations
causes a condition which in turn requires
compliance with those of another agency
which has overlapping jurisdiction.

If there ever was a classical example of
over-regulation in any industry, we have
one in the coal industry in water quality
control.

Thank you.

EXHIBIT 1
Duplicative State Laws and Regulations
in Water Quality Control

Kentucky:
Water Pollution Control Law; KRS Chap-
ter 224.
401 KAR 5:005, permits to discharge
industrial waste.
401 KAR 5:035, compliance with treat-
ment requirements.

KRS 151:250, permit to construct in flood
plain strip mining Law, Title XXVIII, Chap-
ter 350.

402 KAR 1:025, surface mine regulations.

Pennsylvania:

Clean streams law, Articles | through V.

Chapter 91, Water Resources Rules and
Regulations.

Chapter 95, Wastewater Treatment Re-
quirements.

Chapter 97, Industrial Wastes.

Chapter 102, Erosion Control.

Chapter 105, Water Obstructions.

Chapter 99, Mine Drainage.,

Chapter 100, Mine Resources Man-
agement.

Surface Mining Conservation and Recla-
mation Act (62 P.S. 1396.1).

Chapter 77, Open Pit mining of Bitumi-
nous Coal.

Virginia:
Water Pollution Control Laws, Code of Vir-
ginia, Sections 15-29.
Water Control Laws, Code of Virginia
Title 62.1.
Water Control Laws & Regulations, 1975
Amendments.
Virginia Environmental Impact Report
Law (Sections 10-17.107 to 10-17.107 to
10-17.112).
Virginia Water Pollution Control Re-
gulations.
Virginia Discharge Permit Regulations
(NPDES).
SuA[faﬁ:e Mining of Coal, Chapter 17, Title
5.1
Coal Surface Mining Regulations.

West Virginia:
Water Pollution Control Act, Chapter 29,
Article bA.
West Virginia Water Quality Regulations.
West Virginia Surface Mining Act, Chap-
ter 20, Article 6.
West Virginia Surface Mining Reclama-
tion Regulations.
Dam Control Act, Chapter 20, Article 5D.
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Worldwide
i Equipment, Inc. (&

' ' P also authorized

parts distributor for
Eastern Kentucky Mack Mid-South Mack Mountain State Mack
Highway 1428 East 17th St., Industrial Park U.S. Route 60
Prestonsburg, KY 41653 Middlesboro, KY 40965 Belle, WV 25015
(606) 874-2172 (606) 248-5100 (304) 949-5190

(B carerriLLAR Cummins

The Greatest Name InTrucks

Mountain State Mack of Northern Mid-Mountain Mack
West Virginia P.0. Box 1433

P.O. Box 1080 Princeton, WV

Weston, WV 26452 (304) 425-7511

(304) 269-2101
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If you want it green

Call Willco

Reclamation and Hydroseeding » Landscape Seeding
Erosion Control

Ed Williams, President

WILLCO RECLAMATION, INC.

619 Open Rocks Rd. — Summersville — 304 / 872-2287

Avoid Needless
Construction and
Costly Violations. . .

Let us design an
effectively engineered
mining and reclamation
plan tailored to your
specific needs.

ROBINS AND ASSOCIATES
MINE PLANNING

S A

I / and
/ 2/ //: DESIGN SERVICES
7zl /
2 1 1624Y, KANAWHA BLVD. E. P. 0. BOX 170
/ / ' CHARLESTON, W. VA. 25311 MECHANICSBURG, PA. 17055
/// W PH: 304 343-1102 PH: 717  763-5651
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16.

17.

18.

26

10.

1

12

13,

14.

T+,,

Federal Registers

. March 13, 1979
. March 13, 1979
. May 25, 1979

.June 11, 1979
.June 18, 1979

.June 22, 1979

.June 29, 1979

. August 1, 1979

. September 6, 1979

September 19, 1979

September 25, 1979

September 28, 1979

October 18, 1979

October 18, 1979

October 22, 1979

October 24, 1979

Novemver 5, 1979

November 6, 1979

GREEN LANDS

Book 2 of 3 — Preamble to Regulations
Book 3 of 3 — Permanent Regulatory Program

Surface Mining Reclamation and Enforcement Provisions;
Final Rules for Initial Regulatory Program

Prime Farmland; Initial Regulatory Program

Permanent Regulatory Program; Clearance of Recordkeeping
Requirements by General Accounting Office

Surface Coal Mining and Reclamation Operations; Initial
Regulatory Program

Training Programs for Blasters and Members of Blasting Crews
and Certification Programs for Blasters

Abandoned Mine Land Reclamation Program; Guidelines
Covering Reclamation Standards

Surface Coal Mining and Reclamation Operations Permanent
Regulatory Program; Performance Bonding

Guidelines for Contact with Interior Department Employees and
Officials During Consideration of State Permanent Regulatory
Program

Memorandum of Understanding — Department of Interior —
Environmental Protection Agency

Surface Coal Mining and Reclamation Operations Permanent
Regulatory Program; Operator Compliance with Standards on
Federal Lands

Part 1| — Permanent Regulatory Program; Petitions to Amend
Sediment Control Performance Standards and the Regulations
Governing Approved State Programs

Part Il — State Permanent Regulatory Program Submissions;
Procedure for Approval or Disapproval

Proposed State Programs, Extension of Time for Initial
Submission

Backfilling and Grading to Achieve Approximate Original
Contour; Proposed Rulemaking

Abandoned Mine Lands Reclamation Program; Availability of
Draft Environmental Impact Statement

Abandoned Mine Land Reclamation Program; Proposed
Guidelines

19
20.

21

22

23.
24.

25

26.

27,

28.

29

30.

31,

32
33.

34.

35

November 21, 1979
November 27, 1979

December 11, 1979

December 19, 1979

December 31, 1979
January 11, 1980

January 14, 1980

January 23, 1980

January 24, 1980

January 30, 1980

February 6, 1980

February 25, 1980

February 27, 1980

March 6, 1980
April 16, 1980

April 16, 1980

May 16, 1980

Abandoned Mine Reclamation fund; final Rule

Surface Coal Mining and Reclamation Operations; Permanent
Regulatroy Program; Suspension of Certain Rules

Wyoming Permanent Regulatory Program; Notice of Public
Hearing and Public Comment Period

Surface Coal Mining Reclamation Operations; Permanent
Regulatory Program

Interim and Permanent Regulatory Program

Services of Notices of Violation, Cessation of Orders and Show
Cause Orders and Informal Public Hearings; Final Rulemaking

Final Rule Change on the Grant Period for Program
Development Grants and Implementation of Program Policies
for Abandoned Mine Land Reclamation; Extension of Comment
Period on Draft Environmental Impact Statement

Regulation of Coal Mining on Federal Lands in North Dakota;
Federal/State Cooperative Agreement and Surface Mining
Reclamation and Enforcement; Civil Penalties, Proposed
Modifications

Surface Coal Mining and Reclamation Operations Permanent
Regulatory Program; Performance Bonding

Surface Coal Mining and Reclamation Operations; Initial and
Permanent Regulatory Programs; Correction and Addition to
Notice of Suspension and Withdrawal

Surface Coal Mining and Reclamation Operations; Permanent
Regulatory Program

List of Laboratories Qualified To Perform Work Under Small
Operator Assistance Program

Conditioned Approval of the Texas Proposed Permanent
Regulatory Program

Abandoned Mine Land Reclamation Program

Disposal of Excess Spoil in Durable Rock Fills, Interpretative
Ruling; Permanent Regulatory Programs, Corrections

Permanent Regulatory Program; Prime Farmlands Grandfather
Provisions; Surface Coal Mining and Reclamation Operations,
Experimental Practices

Surface Coal Mining and Reclamation Operations Interim and
Permanent Regulatory Program; Steep Slope Mining
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Let Us Evaluate and Bid Your Next Job.
You’ll Be Glad You Did!”

Approved Private Contractor Since 1972.

“Land Stabilization Specialists”
Over 30 Years Combined Experienced

David J. Ozmina Charles E. Massie
President Vice President
Professional Fisheries Biologist 763-2134
Certified Fisheries Scientist
Certified Wildlife Biologist
Reclamation, Inc.
Tree Planting .
Water S li . Erosion and
SQr:;:: e Hydrasseding Sediment Control
P. O. Box 1004 Tel. 304-253-8309 Beckley, W. Va. 25801

Chamberlaine
& Flowers*

128 South Second Street
Clarksburg, West Virginia 26301
304/623-3721

745 Chestnut Ridge Road
Morgantown, West Virginia 26505
304/599-8735

18 West Main Street
Buckhannon, West Virginia
304/472-2402

INSURANCE

“TOTAL SERVICE
OFERATORS is what we're all about.”

COAL
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Watch it , watch it you' re spilling some !

GREEN LANDS

West Virginians for work

Lenora Riley

Trying to navigate the maze and clear the
hurdles of governmental agencies and regu-
lations at both the state and federal level is
having a crippling and agonizing effect upon
West Virginians. If you have never expe-
rienced the duplication, overlap, and deci-
sive inaction at all levels of government, the
frustration of modern governmental admin-
istration defies description.

The sheer magnitude of government’s
involvement in the coal industry boggles the
mind. There exists such overlap and duplica-
tion that the screams of frustration are being
sounded. The surface mining industry for
example, now has to deal with thirteen
agencies and thirty-nine subdivisions at the
federal level and fourteen separate agencies
and thirty-four subdivisions at the state
level. One hundred different agencies are
making demands that overlap, duplicate,
complicate, and contradict one another. A
problem with several major underlying
causes, it is killing the coal-based economy
of West Virginia.

However, there is one group of West Virgi-
nians who refuse to accept what is happen-
ing. West Virginians for Work, led by
President Jack Depue of Bridgeport, is a
recently formed organization which has
vowed to counter the special interest groups
and the regulatory processes. Its goals are to
repeal and change conflicting federal and
state laws; to work with regulatory agencies
to show them how their decisions affect the
lives and the economy of West Virginians; to
try to preserve anybody’s job that is affected
by over-regulation, bureaucracy, and spe-
cial interest groups; and to seek out and
publicly endorse elected officials that are

compatible with the goals of West Virgini-
ans for Work.

The organization has a current member-
ship of five-hundred in a five county area
and is growing daily. It's success is directly
linked to the fact that it represents more
than one industry and more than one group.
The membership reflects oil, gas, and coal; it
reflects labor and management; it reflects
people who are calling for a common sense
approach to the problem of a healthy envir-
onment balanced with a healthy economy. It
believes both are possible.

“The major problem,” says Depue, “is too
damn many laws. More and more people are
realizing the government has created a
situation for industry where it is a damned-
if-you-do and damned-if-you-don't situa-
tion. Our membership shows that more and
more workers understand economic prob-
lems in industry are not being caused by
poor management, but by the duplication,
overlap, and inaction at all levels of
government.”

The group is having an effect. Lloyd Lang,
President of Enviro-Energy, stated at a
Department of Natural Resources hearing in
May that the three hundred and fifty West
Virginians for Work who attended the public
meeting in Elkins accomplished more inone
night toward the issuance of a DNR permit
for Enviro-Energy than had been accomp-
lished in six and one-half years. The group
was also well represented at the EPA hear-
ing on the same permit application in Elkins.
Although the meeting elicited some verbal
conflict between members of West Virgini-
ans for Work and the representatives of var-
ious environmentalist groups, Jack Depue,
who was a speaker, claims: “We were there
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with the other side of the story. It is time to
let public officials know there is a majority of
West Virginians who believe jobs as well as
a healthy environment are an important pol-
itical issue.”

One of the precipitating reasons for the
formation of West Virginians for Work is the
case of Holly Grove Coal Company, which is
a classic example of what can happen to a
conscientious surface mining company try-
ing to operate in West Virginia. Holly Grove,
a subsidiary of LaRosa Fuel Corporation, has
been halted in its efforts to mine 250 acres
in Upshur County near the headwaters of
the Little Kanawha River. A small group of
environmentalists calling themselves
Friends of the Little Kanawha (FOLK)
brought suit against Holly Grove, the Office
of Surface Mining, the West Virginia
Department of Natural Resources, and the
Environmental Protection Agency.

Holly Grove applied for a National Pollu-
tion Discharge Elimination System (NPDES)
permit from EPA in January, 1979. In initial
hearings, EPA asserted Holly Grove had no
““on-going activity which required an EPA
permit.” However, in a turnabout of confu-
sion, EPA, pressured by FOLK, claimed Holly
Grove's preparatory activity was in violation
of EPA’s rules and regulations because of
the lack of the NPDES permit, To further
frustrate and delay, EPA has now made
known its intentions to conduct an Environ-
mental Impact Study.

“We are out of business,”” says Charles
Miller, President of Holly Grove. “One small
group of people using tax-supported legal
services and capitalizing upon the ineffi-
ciency of a governmental agency has forced
a company out of business and one hundred
and sixty-two people out of a job.”

The irony of the situation is that no com-
pany has ever spent as much effort and
money preparing themselves to safely,
legally, and correctly mine an area as Holly
Grove spent in preparation for this project.
They met all legal regulatory and technical
tests. They applied for the EPA’s NPDES per-
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mit. And Dave Callaghan, director of West
Virginia's Department of Natural Resources,
stated that his department never received a
more complete or better prepared applica-
tion than the one submitted by Holly Grove
Coal Company.

Miller, who worked with the US Soil Con-
servation Service prior to taking the helm of
Holly Grove, explains the frustration felt by
himself and the employees. “We are con-
vinced; the West Virginia Department of
Natural Resources is convinced; the United
States Office of Surface mining is convinced
we can mine this coal without causing irrep-
arable damage to the environment. But
those who oppose the operation are capital-
izing on the delay and inefficiency of a fed-
eral regulatory agency and ignoring the fact
that we are West Virginians who are also
concerned about the effect of our operation
on the environment.”

“If it can happento us,”” Miller predicts, “it
can happen to any other surface mining
operation in this state. The laws appear not
to regulate, but to serve as punitive action
against an entire industry and those people
who desire to earn a living instead of living
off welfare.”

He adds, “‘We are seeing the surface min-
ing abolition movement of the early 1970’s
resurrected in West Virginia under the guise
of environmental concern.”

Nothing is hidden about the purpose and
the determination of West Virginians for
Work. Board member Betty Joe Bennett of
Elkins, a housewife married to a miner
forced out of work by the Holly Grove shut-
down, expresses her concern and determi-
nation. “We are going county to county. .
.using the phone. . .writing letters. . .doing
some hard campaigning. We want the
beauty of West Virginia, but we also want
and need work. We know we can have both.
When you threaten people’'s homes and
jobs, there has to be a stop. We're really
going to get things done.”

A commitment to “‘get things done” is evi-
dent throughout the board membership. The

following individuals serve as the board of
directors: Jack Depue, Anthony Silvester,
Victor Price, Betty Joe Bennett, George Duf-
fer, Orsen Lombruno, and Fred Tice. Jack
Depue, president, is project superintendent
for Bridgeport Hills Development Corpora-
tion. Anthony Silvester, vice president, is an
unemployed coal mine supervisor. Victor
Price, secretary, is an unemployed equip-
ment operator. Betty Joe Bennett, treasurer,
is the wife of an unemployed coal miner.
George Duffer, a professional engineer, pre-
pares permits and has to deal daily with
governmental regulations. Orsen Lom-
bruno, a coal company principal, and Fred
Tice, a professional forester, complete the
board of directors.

The organization has no desire to abolish
regulations from the various industries.
‘“We recognize,” says Depue, “that regula-
tion is necessary and desirable, but an
insane situation now exists. It is humanly
impossible to be in total compliance in some
instances. One agency’s regulations will
totally contradict the regulations of another
agency. And some regulations designed for
one reason are blindly enforced in areas
where they have absolutely no application
whatsoever.”

West Virginians for Work also intends to
survey candidates seeking to be elected to
public office from West Virginia. Depue
says, “The problem has been caused by
action taken on the state and federal level.
We feel the solution will be found at the
point of origin. It is an absolute shame that
our leaders have been allowed to cripple
West Virginia. Charleston and Washington
representatives seem to have forgotten the
West Virginia spirit. We feel our state motto,
‘Montaineers are always free’, reflects a
spirit and work ethic that has been forgotten
by those who helped write the laws and
regulations now threatening our right and
desire to work.”

He also points out that no state has as
stringent regulations as does West Virginia
governing the surface mining industry. The

Mountain State has led all others in
reclaimed acreage for ten consecutive
years. Each year for the last seven years,
West Virginia has had more acres reclaimed
than mined. It was West Virginia that passed
the nation’s first surface mining law in
1939, and it has continually upgraded and
strengthened it since then, with the most
recent upgrading taking place this year. It
was also West Virginia who was the first
state to prohibit the placement of spoil over
the outslope. This is now part of a federal
law. This controlled placement concept put
West Virginia miles ahead of its neighbors in
the key areas of sediment control, soil stabil-
ization, revegetation, and reduction of dis-
turbed acreage. West Virginia’s Special
Reclamation Fund serves as a model for a
similar plan in federal law. West Virginia
has not been lax in the area of regulation
and reclamation. Millions of dollars and
countless manhours have been poured into
projects designed to minimize and reverse
potential environmental harm. A need exists
for a balance of energy, environment, and
economics; however, current trends indi-
cate that a devastating imbalance exists.

Senator Jennings Randolph has stated he
believes recent federal regulations govern-
ing surface mining are excessive, and it is
his intention to sponsor legislation to elimi-
nate these excesses, if they are not resolved
by regulations. Members of West Virginians
for Work maintain lip service is not enough.
Many openly wonder why West Virginia’'s
two powerful senators in Washington have
not looked out for the interests of this West
Virginia industry more effectively.

“We can only assume it is because there
was heretofore no group such as ours, West
Virginians for Work—a coalition of manage-
ment and labor and a coalition of
industries—calling for wiser action and
monitoring the actions of our elected offi-
cials,” says Depue.

He adds, “It is going to take a lot of hard
work, but that is what West Virginians for
Work is all about—work."”
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Want toknow
what it’s really
‘worth?

Leasing company interested in a spread of equipment wants to know its future market value . . . Banker, financer, or insur-
ance company needs to know the value of machinery put up for collateral . . . Contractor who's liquidating part of his spread

needs to know what he could get . . . Dealer needs to know the value of trade-in equipment of another brand . ..

appraisals can
give you the
answer.

' QSI gives you the most accurate
market prices available for used heavy equipment
— from the current market value to the future market value.
And QSI gives the information almost immediately. At very
little expense.

QSlI's IBM System 34 computer program encompasses the
market information of approximately $1 billion worth of used
equipment sold at auction over the past
three years. Daily the program is
updated as information is received from
the latest auction sales™ —even
yesterday's auction.

At QS| we give you both a
computerized appraisal and a personal
one. If necessary, one of the
professional appraisers is available for
on-site inspection.

Sl

The QSI quotations reflect the economics of your
particular market — anywhere in the world. And they are

Our worldwide available for you today — no long waiting periods are
H ’ involved
comPUter'zed The QS| fee basis is designed to suit your particular needs

from the annual membership fee to a one-time charge for
a special estimate. o

‘Only sales liqures from auctioneernng frmluu“*
strictly adhere lo the “without minimum or ™
reservalions” policy are used “V-«....., g ¢%\
We are just as ' :
close as a call.

As a member of QSI, simply call
the QS| executive offices, give them your account number
and the list of equipment on which you
need estimates.

Within hours you receive the most
accurale economic value quotation
available in the world today.

So avoid costly errors. Maximize
efficiency. And take the guesswork out
of used equipment values.

For more information, call toll free:
1-800-433-2103 Nationwide
1-800-772-2405 Texas only

QUOTATION SERVICES
INTERNATIONAL, INC.

2525 Ridgmar Blvd., Suite 305
Fort Worth, Texas 76116

WORLDWIDE APPRAISERS — CONSTRUCTION AND TRUCKING INDUSTRIES

Rely on
Cummins
Experts

As the owner of a Cummins diesel,
you've got one of the most reliable
engines you can buy. But if some-
thing does go wrong, we’'ll get you
turned around fast with trained
Cummins technicians and a com-
plete inventory of Genuine
Cummins Parts and ReCon® rebuilt
assemblies. We're on call 24 hours

a day, and if you can't get to us,
we’'ll get to you with a service
truck and a diesel technician.

We also have the maintenance
programs and diagnostic equip-
ment to spot trouble before it
strikes. And service training
courses are available for your
mechanics.

Cummins service is just a phone
call away...we're in the Yellow
Pages under “Engines— Diesel".
Cummins Service. Why gamble on
anything else?

Cummins
Engines of
West
Virginia, Inc.

Charleston 304-744-6373
Fairmont 304-367-0196
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Acid Rain —

The Allegations, the
Facts and the
Unanswered Questions

William C. Hamilton
Senior Research Scientist
Conoco, Inc.

ALLEGATION I: Acid rain is aphenomenon
of recent vintage. CEQ says: “In the eastern
half of the United States, the acidity of rain-
fall appears to have increased about 50-fold
during the last 25 years.”

FACT — In 1852, J. A. Barral showed that
sufficient nitric acid fell annually at Paris,
France, to give arainfall of pH 4. This is more
acidic than the present rainfall at Yonkers,
New York, or Hubbard Brook, New Hamp-
shire. There are other literature references
from the 19th century and early 20th cen-
tury which clearly indicate acid rain was
falling then.

FACT — Samples of rainfall taken at Mauna
Loa, Hawaii, showed a pH of 4.2, roughly the
acidity of rainfall in Yonkers, New York. The
pH of rainfall at Samoa, thought to have
some of the cleanest air on our planet, is 5.0,
about 4 times as acid as “‘theoretically pure”
rain. Australia, in the springtime, has
atmospheric nitrate levels 10 times as high
as the highest American levels. These corre-
late well with thunderstorm activity.

QUESTION — Is it possible that “acid rain”
is in part a natural phenomenon, and that it
has been with us for a long, long time?

ALLEGATION II: The acid rain “problem”
has grown rapidly, and is still spreading.
Professor Likens’ famous maps (Scientific
American, October 1979) show an enor-
mous increase in the ““acid rain area’” in the
Egstern U.S. between 1955-56 and 1972-
73.
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FACT — Scientists at EPRI have examined
the data from which these maps were con-
structed, and compared data from common
sampling stations for the 3 periods cited, i.e.,
1955-56, 1965-66, and 1972-73. They
found this:

® Comparing 1955-56 with 1965-66,
there were only ten common sampling
stations (i.e., where the sampling point
was the same in the two periods). Of
these ten, four showed a decrease in
acidity, three showed an increase, and
three showed no change.

@ Comparing 1965-66 with 1972-73,
only eight sites were common. Of these,
three showed a decrease in acidity, one
showed an increase, and four showed
no change.

@ Comparing 1955-56 with 1972-73,
only two sites were common. At one of
these the acidity increased, at the other
it decreased.

The importance of “‘common sampling sta-
tions”’ lies in the fact that sampling stations
separated by only a few tens of miles can
show rainfall acidities which vary by a factor
of ten or a hundred. For example, CONSOL
has been sampling for the past year at two
sites located near Pittsburgh. These two
sites are separated by only about 40 miles,
yet the acidity of the rainfall at one is 100
times greater than at the other.

QUESTION — The Eastern third of the Uni-
ted States comprises nearly amillion square
miles. Is it in the national interest to further
hinder the use of coal if the decision todo so
is based on a handful of data of questionable
merit?

ALLEGATION Ill: Serious environmental
damage is already being done, and much
more will take place unless we immediately
curtail the “acid rain threat”.

FACT — It seems clear that the acidity of
certain lakes, especially in the Adirondacks,
is greater now than 20 or 30 years ago.
These are typically in areas where the soil is
thin and has little or no buffering capacity. It
is also clear that acidity has an adverse
effect on aquatic life, and that in some lakes
fish populations have been depleted or have
disappeared. It is by no means clear that this
is necessarily due to acid rain. EPRI has
found three lakes in the Adirondacks, lying
within a few miles of each other, which have
very different acidities. One of them has a
pH of 7.0, the second a pH of 5.5-7.0, and the
third a pH of 4.5-5.5. Yet, the chemistry of
the rainfall at the three lakes was apparently
identical. The pH of streams and lakes can
be changed by a variety of things, including
changing agricultural practices and chang-
ing forestry practices. And fish loss can be
caused by various factors, including dis-
ease, fishing pressure, poaching practices
(e.g., netting, dynamiting), loss of calcium
ion in the water, and water pollution.

As to the impact of acid rain on crops and
forests, there is little convincing evidence
that any harm is being suffered at present
levels of acidity. A TVA scientist points out
that SO: abatement plans will cause a $300
million annual crop loss in the Tennessee
Valley, unless steps are taken to incorporate
additional sulfur compounds into fertilizers.
Experiments in Norway showed that treat-
ment of lodge-pole pines with synthetic acid
rain resulted in a 20% increase in height
growth. Even Professor Likens concedes
that “. . .the overall effect of acid precipita-
tion has to be regarded as ambiguous in the
light of present knowledge.”

QUESTION — Might it not be better to find
out what damage (if any) is being caused by
acid rain, before we embark on some ambi-
tious remedial program?

ALLEGATION IV: Acid rain is caused
mainly by the burning of fossil fuels, espe-
cially from sulfates arising from coal
combustion.

FACT — If CEQ’s allegation that rainfall

acidity in the Eastern U.S. has increased
50-fold in the past 25 years, one would
expect to find a huge increase in sulfur oxide
emissions over the period. A 50-fold
increase, after all, is a 5000% increase in
acidity. But as Professor Likens’ paper
shows, the increase in national sulfur oxide
emissions over the period 1950-1975 was
only 5%. Likens and his colleagues attribute
the difference in acidity over the period in
part to the building of tall stacks by the utili-
ties, a practice which did not begin until the
1950’s. But if this were the main cause, it
ought to be reflected in vastly increased
ambient sulfate levels, in the U.S., and no
such increase is evident. Unfortunately,
says the National Academy of Sciences,
“the historical base for sulfate concentra-
tion is weak.” The Academy cites EPA data
from 12 Northeastern sites as showing an
increase in ground level sulfate of only
about 5% during the period 1962-1973.
Moreover, the limited data available to us
indicate that the large increase in stack
heights did not occur until the late 1960's
and early 1970’s, too late to be of much help
to the theories of Professor Likens, the CEQ,
and the EPA.

It should be remembered that nature her-
self contributes heavily to the atmospheric
burden of both sulfates and nitrates. Natural
sources of sulfur compounds included
ocean spray, volcanoes, vegetation decay
products and wind-blown soil particles. Ona
global basis, these are probably twice as
great as man-made emissions. Nitrogen
compounds come not just from the burning
of fossil fuels, but from microbial processes
in the soil, from lightning and from other
sources. Lightning alone is thought by some
investigators to contribute as much as 50%
of the total NO« atmospheric burden, far
more than comes from man’s activities.

QUESTION — Before this nation launches
some grand “corrective’” scheme for acid
rain, which will certainly cost tens or
hundreds of billions of taxpayer and/or con-
sumer dollars, would we not be wise to get
some clearer idea of what causes acid rain?
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ONTHE
"HORNS

DILEMMA

That's where we seem to be. Energy at any cost and utilizing an
abundant natural resource —coal—at great expense.

Oil gets more and more expensive. The nation is literally at
the mercy of OPEC. Reconverting to coal is expensive, too.
Environmental standards add to that cost.

So where are we? Waiting to run out of 0il? Or relaxing
standards to make the use of coal viable?

No one seems to know. There is no way to guess what OPEC
will do. About the only sure thing is that there is plenty of coal.
Waiting to be used!

We're Beckwith Machinery Company, your Caterpillar Dealer,
and we feel we shouldn't wait any longer. Let's insist that our
government make coal a viable source of energy. Let's insist
that we get off the horns of

dilemma and that we take a long BECMITH
look at the art of compromise.

Otherwise we'll still be on the Machinery Company

: PITTSBURGH, PA  SOMERSET. PA
horns...but in the dark! BRADFORD. PA ERIE. PA
CLEARFIELD PA CLARION. PA

CLARKSBURG. WV

SERVICE CENTER, ALTOONA, PA

YOUR CATERPILLAR DEALER

Caterpillar, Cat and (B are Trademarks of Caterpillar Trac

CAUDILL SEED COMPANY

1201 STORY AVENUE
Louisville, KY 40206

We Carry A Complete Line Of Grasses,

Clovers, Alfalfas, Lespedezas, and

Many Other Items.

CALL US FOR DELIVERED PRICES.
1—800—626-5357

Ask for Pat, Ken, or Forrest.

From air or ground,
Penn Lines can do that
hydroseeding job

—For helicopter seeding CALL—
Dub Bailey

—For truck hydroseeding CALL—
Ron Hill

Call our toll-free number
800 - 245 - 6800

PENN LINE SERVICE, INC.

SCOTTDALE, PENNSYLVANIA
15683

Analysis of

o Coal

o Overburden

o Water & Wastewater

Engineering Properties of Soils
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John L. Kilcullen, Attorney
Washington, D.C.

T mEm T mo

Designation of lands o
unsuitable for mining

a secret weapon for the
opponents of coal

For the first 200 years of our Nation’s
history the individual States, and their
counties and cities, had the exclusive power
to regulate the use of private non-federal
lands within their borders. Zoning laws, use
restrictions, building permits and all other
forms of land use regulation, including
issuance of permits for mining, have been
traditional and historic functions of State
and local governments. This was aplainand
simple fact of life which everyone took for
granted.

Everyone, that is, except a small group on
the radical fringe of the political spectrum
who contend that the States can’t be trusted
to make intelligent decisions about such
important matters as land use planning, and
that the federal government should be the
ultimate arbiter of the question of what any
particular parcel of land should be used for.

It is unlikely that one in a hundred
American citizens would accept this
permise if it were put to a vote, yet it is an
astonishing fact that this revolutionary
concept has now been enacted into law by
the United States Congress, and the power
to decide how private land may be used is
now in the process of being transferred from
State and local authorities to the
bureaucratic establishment in Washington,
DIC.

This is the de facto result of the adoption
of the Federal Surface Mining Control and
Reclamation Act, an Act which thrusts the
federal government squarely into the field of
land use regulation.

The main thrust of the Act is directed at
control of land use for surface coal mining,
with particular emphasis upon the post-
mining condition and utilization of land
areas disturbed by surface coal mining. The
regulatory scheme of the Act in its overall
effect is to drastically restrict (and in
substantial part prohibit) the beneficial use
of land and the recovery of mineral
resources vital to the economic and social
well-being of the local communities and
people in many coal producing regions.

In contrast to other federal mining
legislation, such as the Federal Mine Safety
and Health Act of 1977 which deals with the
safety and health of miners employed in

production of coal and other minerals for
interstate commerce, the Surface Mining
Act is directed not to the “commerce”
aspects of surface mining, i.e. the
operations involved in extraction,
transportation and sale of surface mined
coal, but deals entirely with aspects of land
use. By imposing federal controls upon land
use for surface mining, and dictating the
criteria for reclamation of land areas after
active mining has ceased, Congress has in
effect transferred to a federal agency the
traditional authority of State and local
governments in respect to these functions,
and has created a comprehensive body of
federal police powers designed to supplant
the inherent police powers of State and local
governments.

It is undeniable that coal is a commodity
which moves in interstate and foreign
commerce, and is subject to regulation by
Congress under the Commerce Clause. The
issue here, however, is not simply a
question of regulation of acommodity which
moves in interstate commerce, but whether
the power to regulate commerce carries
with it the power to regulate the real estate
incident to production of such commodity.

While the entire scheme of the Act
intrudes upon land use powers of the States,
nowhere is this more apparent than in
Section 522 which provides for designating
areas unsuitable for surface coal mining. It
directs that before any State can assume
regulatory powers under the Act it must
establish land use planning processes in
compliance with the criteria laid down in the
Act. Section 522 also contains an outright
prohibition on surface mining within 300 ft.
of any dwelling, public building, school,
church or institutional building, or within
100 ft. of a public road or cemetery.

It doesn’t stop there, however. Subsection
522(c) provides that any person having an
interest which is or may be adversely
affected may petition to have an area
designated as unsuitable for mining, and
upon filing of such a petition a full scale
formal hearing must be held, followed by a
written decision and all the appeal
procedures which go along with
administrative decision making.

Needless to say, this provides a federally
mandated channel by which environ-
mentalists, or any assortment of cranks, can
tie up coal mine operators in harassing
litigation that may go on for months or even
years. In other words, it is an open invitation
to any disaffected person or group to use
legally mandated procedures to block the
issuance of surface coal mining permits in
almost any type of situation.

If one had any doubts on this score it is
only necessary to read Subchapter F of the
OSM’s Permanent Regulations, and
particularly sections 764.17 through
764.25.

The OSM criteria for designating lands
unsuitable, which appear in Part 762 of the
Permanent Regulations, could well be used
to ban surface mining in an entire region
such as, for example, the Central
Appalachian region which comprises
several counties in East Kentucky, portions
of Southern West Virginia, and virtually all
of the coal producing counties in
Southwestern Virginia. This area is
characterized by high mountain ranges with
deep gorges and virtually no level or gently
sloping land. In Virginia, for example, 95% of
the surface mineable coal is situated in
mountainous terrain designated as steep
slopes under section 515(d) of the Act. In
East Kentucky at least 75% of surface coal
mining involves steep slopes, and in
Southern West Virginia the situation is very
similar.

Environmental groups have long been
striving to bring about a total ban on surface
mining in the Central Appalachian
mountains, and with the help of OSM they
seem to be now in sight of that goal. The
criteria for designating lands as unsuitable,
which appear in section 762.11 of the
Permanent Regulations seem specifically
tailored for that purpose. That section
provides that:

““(a) Upon petition an area shall be

designated as unsuitable for all or certain

types of surface coal mining operations, if
the regulatory authority determines that
reclamation is not technologically and
economically feasible under the Act, this

Chapter and an approved State program.

(b) Upon petition an area may be (but is not

required to be) designated as unsuitable

for certain types of surface coal mining
operations, if the operations will

(3) Affect renewable resource lands in

which the operations could result in a

substantial loss or reduction of long-

range productivity of water supply or of
food or fiber products; or

(4) Affect natural hazard lands in which

the operations could substantially

endanger life and property, such lands to
include areas subject to frequent flooding
and areas of unstable geology.”

One needs no great stretch of imagination
to envision the interpretations which may be
placed upon this language in the hands of
zealous opponents of the coal industry.

Where does this leave the owner of the
lands and the valuable mineral rights they
hold? If the coal cannot be extracted is not
the owner deprived of the value of his
property and its beneficial use? These
questions raise serious constitutional
issues under the “just compensation”
clause of the Fifth Amendment, which are
now pending before the Supreme Court in
the appeal by OSM from the decision of
Judge Glen Williams in the United States
District Court for the Western District of
Virginia.

These constitutional issues are by no
means limited to surface coal mining, but
have extremely broad implications for all
industries. If under the Constitution the
federal government can exercise the power
to regulate use of land for surface mining
there are no foreseeable limits upon the
exercise of the same power in respect to all
other industrial use of land. Once this
principle is established a federal permitting
system can be made applicable to industrial
plants, office buildings, shopping centers,
housing developments, and virtually every
other significant use of land.

For this reason alone, the unsuitable
lands provision of the Surface Mining Act is
indeed a “‘secret weapon’’ which carries
with it enormous implications for all of
American industry.

42

GREEN LANDS

GREEN LANDS

43




=1 TP T I TN e [RF

ik e

Pt cud L8 LE g

ORI

Top-head drive T4 Drilimaster ; Rotary table DM25-SP Drillmaster

Ingersoll-Rand takes the gamble
out of buying blasthole drills.

Top-head or rotary table
drive, you get a little more
than you asked for.

With an I-R Drillmaster rig on the job, there are a
lot of things you can be sure of. Higher produc-
tivity, greater service-proved dependability, more
safety, better parts service, and the industry’s
best financing.

T4 and DM-50 Drillmasters. For deep
blastholes to 97&" in diameter, these top-head
rigs will take on all contenders in total cost per
foot of hole. Rugged tower withstands high
torque loads. Massive, powerful rotary head
provides infinitely variable speeds to 200 rpm,
with torque to 50,000 in-Ib. Truck-mounted T4 has
37,000 Ib. of pulldown; Crawler-mounted DM-50
has 50,000 Ib. pulldown. Hydraulic system cool-
ing permits operation at high temperatures
without overheating. And their 60-second rod
changer is the safest on the market!

DM25-SP Drillmaster. A top-performer that
makes short work of single-pass holes to 50’
deep and 634" in diameter. Pulldown of 26,000
Ib., rotary table speeds of 60-375 rpm, and com-
pressor options to 600 cfm at 125 psig make this
rig hard to beat. Features include strong, light-
weight welded steel tower, simple mechanical-
drive table, and hydraulic propulsion with
spring-applied brakes. Other Drillmaster sizes
also available.

Better parts availability. We are fully Q
committed to a replacement parts and ser- '
vice program that will be the best in the :
industry. Most parts are stocked
by your local distributor. Where
factory orders are required, :
we're geared up to give them top
priority to expedite shipment. "

Service that
never stops. Your |-R
distributor is no novice in
7>/ : the rock drilling business. He

7>/ knows drill operation and servic-
ing not only from in-plant training, but from years
of on-the-job experience too. When you need
him, he'll be there!

And the best financing
available. We can speed
up and simplify your
Drillmaster purchase by
arranging a financing
package that meets your
needs, through Ingersoll-
Rand Financial Corporation or
your |-R distributor. Take your choice

of skip payment plans, seasonal payment plans,
conditional sales plans, lease or rental.

Let us show you what a Drillmaster can do,
and which of our many models would suit your
job best. Call your I-R distributor today. Or write
to Ingersoll-Rand, Dept. A-957, Washington, N.J.
07882.

Two sure things: equipment from Ingersoll-Rand,

and service from your local distributor.

(A
mounTaineeR | EEuCLID | INC.

6406 MacCorkle Avenue, S.W.

P. 0. Box 8515

So. Charleston, West Virginia 25303
Phone: 304/768-0081

P. O. Drawer O

Exit 105 off 1-79

Jane Lew, West Virginia 26378
Phone: 304/624-7624

112 Harper Park Drive

P. 0. Box 1773

Beckley, West Virginia 25801
Phone: 304/255-4133
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The Environmental Volcano of the

1970°s and its Acid Fallout

Remarks by 1. W. Tucker,
President, National Council for Environmental Balance
to the West Virginia Surface Mining
and Reclamation Association,
July 12, 1980

As a college professor, it shouldn’t be sur-
prising that | would ask you a question, and
not just a simple question, but whether an
acronym was spelled forward or backward.
A-P-E would have stood for Administration
to Protect the Environment, so you can
understand that the bureaucratic powers in
order to avoid the tag “‘a-p-e”, chose to
reverse the name to E P A. As things have
developed, however, over the years of the U.
S. E. P. A., we have to wonder if the agency
has not gone ape after all — certainly in
selected areas.

SURFACE MINING

Now, | would not presume to know a great
deal about surface mining, although | have
visited Hazard on a number of occasions and
taken several aerial sightseeing tours over
that part of Appalachia. If one thing stands
out, it is that there are many more hilltops
and mountain tops than anyone could use.
There are few places for productive farming,
building houses, or landing an airplane,
which might be more on your mind on such
an occasion. Quite obviously, the law and
regulations requiring the restoration of the
original contour following surface mining in
this type terrain is just another case of the
bureaucratic agency going ape. | was partic-
ularly pleased to note that Billy Hurd down
our way in Clay County has taken on the
bureaucracy in an effort to retain in produc-
tive use several acres of flatland resulting
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from a prior mining operation. The Hardly
Able Coal Company had contracted with
Hurd to leave his property flat after they
stripmined it, rather than returnittoits orig-
inal sloped contour. In all but one respect,
they followed the prescribed procedure as
outlined in the Strip Mining Act of 1977.
That one exception was non-conformity
with the AOC (Approximate Original Con-
tour) provision. The Federal Government
now wants Hurd to put his seven acre
“bench” back to its approximate original
contour, and Hurd, along with friends,
including Kentucky’s Attorney General and
others, have joined the suit, claiming the
government has violated Hurd’s constitu-
tional rights as guaranteed by the Fifth
Amendment (private property should not be
taken for public use without just compensa-
tion). This is the same type of case ruled
upon by a federal judge in Virginia in favor of
common sense and which now is before the
U. S. Supreme Court, having been appealed
by Cecil Andrus, Secretary of the Interior.
In Billy Hurd’'s words, “Why, they didn’t
hurt this land, them people that stripped it.
Why, gee whiz, it was a bluff before.” If you
have been down and around that area of
Kentucky, you know that flat land is a price-
less commodity and | have visions of mining
providing the salvation of the area, produc-
ing perhaps a little Switzerland, where dairy
herds, grapes, wine, cheese and possibly a
glass works might be profitable operations
of the future. A small beginning has been
made in this direction, particularly by Falcon
Coal, a showplace of profitable land recla-
mation, which your environmental commit-
tee of the House chose to ignore when they

were considering the Surface Mining Act of
1977.

ENVIRONMENTAL OBSTRUCTIONISTS

My very first visit to Appalachia was about
1970 with an Audubon Society group. | con-
sidered it an opportunity to learn first hand
something about surface mining. To my
amazement, the better the reclamation, the
more the Audubons were infuriated. If it
were really a superior job of reclamation,
they concluded that it proved how evil you
were since you went to such lengths to
prove otherwise. This is really one of the
major tactics we face in this kind of situa-
tion. Some of you will surely recall that
nuclear energy was the clean and safe alter-
nate to dirty coal. Only as nuclear power
proved successful did they reverse their
claims. More recently, however, the outlan-
dish claims for solar and conservation are
used to forestall coal utilization.

I’'m reminded of the story of a husband
who asked for scrambled eggs one morning.
His wife replied that she was unable to
scramble eggs because the handle on her
garden hoe was broken. For someone who
simply doesn’t want to do something, any
excuse will do, whether valid or otherwise.

| am sure, too, that if someone achieves a
breakthrough on solar energy, these same
obstructionists will turn against it — proba-
bly on the basis that it would occupy too
much land — a view that they now refuse to
believe or acknowledge.

BURNING COAL

Your experience with surface mining, no
doubt, is typical of what many others expe-
rience in a variety of other industries and
occupations. The one perhaps of greatest
interest to you would be that involving the
utilization of coal. A major deterrent tothis is
the resistance of EPA to burning it, except
utilizing expensive facilities requiring more
coal than necessary for the removal of sulfur
oxides far beyond any reasonable rate of
health benefit. You may recall that the
standards for sulfur oxide were set by the
EPA in the early days of its existence, or
even before when the organization was

operated as the Public Health Service. Ear-
lier, | have said facetiously that the basis on
which EPA selected the pollutants it wishes
to control was on the basis of its ability to
spell them and they, therefore, chose CO,
S02, NOxand Oas. | still make the same claim
about the reason for choosing these particu-
lar elements to control, butl am beginning to
believe what | said earlier about their
reasons.

Soon after, you may recall, they banned
DDT, three letters long, and it took them
awhile to decide on large or small letters,
and whether commas or dashes should
separate them.

The first question that arises, of course, is
whether or not there is any necessity for
removing SO2. SO2 is a material that has
been around since the beginning of time on
this planet and is a natural constituent of
pristine air. It is unavoidably injected into
our air mass from episodes such as the
recent eruption of Mt. St. Helens. Sulfur
happens to be one of the essential nutrients
for life, both human and animal and plants.
Its presence in the atmosphere is an essen-
tial part of maintaining what we call the
biosphere. As your industry takes coal from
the ground, it includes an amount of sulfur
that represents the bio-material from which
the coal derived. This bio-material will prof-
itably be recycled only as someone specifi-
cally removes it from the coal and replaces it
in the forests, or it is taken from the stack
gases in a form suitable for redistribution to
our productive land, or is allowed to be dis-
charged and widely distributed as fall out.
The last thing we should do is bury it in a
dump, the very thing EPA wants done.

This, in particular, illustrates the EPA
going APE in a very non-productive way,
non-beneficial to man and non-productive
in environmental enhancement. The cur-
rent processes being promoted for flu gas
desulfurization are those which simply col-
lect the removed sulfur in the form of a
waste of no earthly value to be placed in
some kind of pit at considerable expense and
of no benefit to anyone — in other words, an
answer for a question not yet formulated.
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Now, it may well be at some future date, if
we should burn much larger amounts of
coal, that the sulfur oxides will become
excessive. By that time, however, we should
expect that superior methods of dealing with
the problem will develop, sothat instead of a
waste material, a useful form of agricultural
sulfate will be available for marketing. It has
recently been proposed that flu gases be
treated with raw phosphate ore with the net
result that the phosphate itself is upgraded
and the product would contain amounts of
sulfate agriculturally beneficial, to boot.

As things now stand, one can calculate
that of all of the coal burned throughout the
United States, the sulfur discharged to the
air amounts to the equivalent of approxi-
mately five pounds of sulfur per acre. Five
pounds of sulfur per acre translates to
approximately 20 pounds of ammonium sul-
fate, which is far less than a reasonable
application of this same chemical on a pro-
ductive farm or forest. In other words, the
present practice of allowing sulfur to be dis-
charged from the stack actually provides a
most efficient means of distributing sulfur to
farm land in a most economical manner —
recognizing, of course, that with insufficient
planning some areas might get too much.

THE SUCCESSFUL U.K. PROGRAM OF
COAL UTILIZATION

The situation in the United Kingdom will
illustrate the excess of the U. S. policy.
There, sulfur oxide levels throughout the
country average about twice what they doin
the United States and in the view of the most
experienced medical expert, no human
health effects are in the least evident. Some
of you may have heard Drs. Lawther and
Hinkle testify to this in Columbus, last week.

ACID RAIN

More recently you have heard about acid
rain. Except that we have previously heard,
the charges of health hazards attributable to
sulfur dioxide which turn out to be entirely
erroneous. | might be inclined to believe that
acid rain does in fact constitute a problem. If
it does, it most certainly is not a centralized
problem but one of specific concern in cer-
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tain types of lakes, or other limited areas.
Should the problem on further evaluation
turn out to be real, a variety of corrective
actions are available short of demanding
universal FGD as EPA seems on the verge of
demanding. Again, we see, in this case, an
answer being given will in advance of any
knowledge of what the problem or the ques-
tion really is.

In terms of my theme that EPA-APE is a
bass-ackward-oriented agency, let’'s take a
look at what its first administrator says
(now) about what course the agency fol-
lowed earlier.

In 1979, William D. Ruckelshaus, refer-
ring to his early days at EPA, stated: “I
thought we knew what the bad pollutants
were. . .where they came from. . .at what
levels they caused an adverse health effect
or environmental effect and, thus, how far
we had to reduce them to protect public
health or the environment. . .my awakening
was that what | thought we knew, we didn't.
..and not to the degree of specificity neces-
sary to make the 1970 Clean Air Act a state-
ment of wise public policy.”

In a similar vein, the first Deputy Adminis-
trator of the EPA, John A. Quarles, who
served under several administrations,
finally to be acting head of the agency,
states: “We need to develop tactics to
achieve better understanding of what the
problems are and what the solutions would
be. . .develop factual analyses, try to get as
much reliable information as we can about
specific situations and specific impacts,
avoiding rhetoric, avoiding exaggeration...”

The two gentlemen just quoted were, of
course, lawyers, and you may wish to know
something of the views in the scientific com-
munity relative to these same matters. Ear-
lier, | wrote a paper entitled, “‘Boycott EPA
Style,” giving certain quotations from a
number of outstanding scientists on the
subject of the sulfur oxide standards, as well
as other similar statements dealing with
automotive emissions. On SO2 the adverse
criticism of the EPA is the equivalent of cal-
ling the role of nearly all of the outstanding
scientists who on the activation of the EPA

organization, or soon after, returned to aca-
demic life, perhaps, rather than suffer the
political pressures of the new agency. They
include Dr. Merril Eisenbud, first adminis-
trator of the New York City EPA: Dr. Arthur
Stern, formerly the Dean of Air Pollution
Science in the U. S. Public Health Service;,
Dr. Herbert Stokinger, formerly of the U. S.
Public Health Service, now retired. Joining
these, we have such outstanding scientists
as Dr. Lawrence Hinkle, Head of Human
Ecology, Cornell University Medical School;
Dr. Herbert Schimmel, Albert Einstein Col-
lege of Medicine; and the outstanding man
in clinical medicine, Dr. Patrick Lawther,
twenty-five years in charge of air pollution
matters for the Medical Research Council
for the United Kingdom. To a man, these
people subscribe to the view that sulfur
oxides current levels bear no significant
relation to human illness.

| was not surprised recently when the
press asked why on Dr. Ackerman’s pro-
gram only Drs. Hinkle and Lawther were
present and that no one with an opposing
view was invited to appear. There were
actually several reasons, but one which in
my mind stands out is that | don't know a
single scientist of comparable credentials
who takes an opposing view. Many who may
seem to think otherwise seem to be deriving
their support from the massive EPA so-
called research program which seems lar-
gely to exclude men of the competence of
those | have mentioned.

In spite of this overwhelming proof of the
folly of extreme measures to control sulfur
oxides, the EPA persists in striving for mea-
sures which in the aggregate place billions
of dollars of additional burden on all consu-
mers of electric power. It was recently
reported that the cost of scrubbers alone
involved a capital outlay of $96- per kilowatt.
| understand this to be in excess of 10% of
the cost of the basic utility unit. Add to this
the continuing operating costs increase of
approximately 10% and you can see a
burden being placed upon consumers and
industry alike. Only abureaucratic ego could
be satisfied with this approach.

AUTOMOTIVE

One can show similar excesses for the
automotive pollutants — ozone, hydrocar-
bons, carbon monoxide and NOx — where
public interests stand to lose from extreme
measures sought by EPA. Not only are these
ambient standards lacking in validity, it is
further clear that their application in enforc-
ing further restrictive regulation fails to take
into account a large and variable contribu-
tion of other factors leading to elevated
ozone levels. In particular, it has been
observed that ozone concentrations are
seriously and variably influenced by dis-
charges from foliage of various types, as
well as air movements involving the higher
levels of the atmosphere.

These factors, coupled with local meteo-
rological conditions, bring into serious ques-
tion the wisdom of seeking additional
restrictive measures, particularly on the
automotive public, including inspection and
maintenance programs — an extremely
expensive and cumbersome course of action
— and one of dubious value.

EPA’'S earlier estimate for meeting a
standard of 0.10 ppm O3 was in the range of
$6.9 - $9.5 billion dollars per year, afigure
which is approximately just half of indus-
try’s estimate of $14.3 - $18.8 billion per
year. At these levels of cost, it can be esti-
mated that we are paying at the rate of
$1,000 to $4,000 each hour of reduced
human exposure, that exposure being no
more than minor discomfort at most,
entirely reversible within a short time.

Now, ifthese measures to which I referred
entailed only dollar costs per se, the conse-
quences might not be disastrous. The factis,
however, that whatever that amount is for
which no benefit derives, it would provide
very positive benefits in many other ways. In
the case of energy, or course, a dispropor-
tionate share of added costs falls on the poor
and the elderly whose interest would be
served much more effectively by applying
the sums to other programs at the very least.
In my own personal experience, | have
investigated within the last year two fatal
accidents which could have been prevented
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by the simple expedient of a proper building
inspection.

With respect to the elderly or those
seriously ill, financial assistance in provid-
ing more comfortable quarters and air con-
ditioning in their illness would be distinct
advantages far outweighing any marginal or
insignificant benefits of reduced sulfur
oxide levels in ambient air. . .and at a much
lower public cost.

DOUBLE DIGIT DECAY

There can be no doubt that the United
States today is more threatened with the
possibility of a general (or major) war and
economic collapse than at any time in the
last thirty-five years. This, of course, derived
primarily from our massive dependence on
foreign petroleum, as well as our massive
inflation — two items closely related.

Our situation is entirely of our own mak-
ing to the extent that for a dozen or more
years it was evident (see J. J. McKetta, 1968
and after) that the current situation could
develop. We allowed, however, certain so-
called environmental interests to dominate
our policy to the point where measures to
forestall our energy dependency were not
taken. Instead, we have allowed existing
coal generating facilities in the early 1970’s
to be converted to petroleum. These same
forces succeeded in deferring the availabil-
ity of Alaskan and other domestic oil for
years. Similarly they are responsible for the
serious delay and construction of nuclear
plants, stalled the approval of others and are
responsible for the cancellation of many
other plans for construction that would have
been undertaken.

Had we not allowed these things to
happen, | believe that it could be shown that
our petroleum import dependency would
currently be of manageable proportions. We
might well be importing 20% or less of cur-
rent needs. However, our own resources
and conservation under those circumstan-
ces would be enough to forestall any effort
of OPEC even to have organized, no less
tighten a noose on U. S. energy supplies.
The U. S. under those circumstances could
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readily have pressured foreign suppliers
either to be reasonable in their pricing, or
cause them to suffer a boycott.

On the conservation front, we have sim-
ilarly allowed our automotive production to
be forced into pollution control measures
counter-productive in terms of energy con-
servation. The car engines themselves have
been degraded in efficiency by virtue of the
lower compression ratios required to meet
the standards. Added to this, we are increas-
ingly denying ourselves the advantage of
leaded fuel, which provides higher miles per
gallon and requires some 10% less crude in
its manufacture. In the automotive field
alone, we could now be reducing our import
dependency by some 10 or more percent. It
was recently reported that a Canadian
Horizon consumed 17% less crude than the
comparable U. S. equipped car.

Similarly, demands for excessive emis-
sion controls on coal generating utilities
consume not only additional coal but other
costly resources as well.

Also, we are increasingly denying our
American Farmer the technology which
brought him to the acme of productive effi-
ciency by the withdrawal of major agricultu-
ral chemicals. Significantly, those
chemicals that were withdrawn were the
safest judged by any reasonable measure-
ment and fair evaluation.

Never in the history of mankind has any
single item preserved and enhanced human
health to the extent that was realized
through the use of DDT. In spite of its use on
a vastly greater scale than any other chemi-
cal known, not a single case of human
illness has ever been documented as attrib-
utable to it. We see now similar action being
taken against 2,4,5-T, another agent of tre-
mendous benefit in food, timber and fibre
production and in the conservation of
energy, as well as manpower, and in
improved productivity.

It appears that the more successful the
chemical the more determined the adver-
sary group is in outlawing it, resorting to any
and all kinds of distortion, misrepresenta-
tion and outright lying. These counter-

agricultural measures have a net result of
retarding productivity, thereby necessitat-
ing increased energy utilization. Bountiful
domestic farm production has been the
major factor in supporting our unfavorable
trade balance from petroleum imports and
we can see a continuing erosion of our abil-
ity to sustain this vital production.

In the case of timber, over and above the
withdrawal of agricultural chemicals, a
number of other measures have undertaken
to reduce the availability of forest land for
productive jobs and essential products by
assigning public land to various classifica-
tions prohibitive of resource development,
or productive use.

With respect to all of the above, there is
hardly a shred of evidence of even a suspi-
cion that human health is to be benefitted by
these measures. This does not imply that
reasonable measures should or should not
have been undertaken to control air or water
discharges. However, the public has been
grossly mislead relative to the total safety of
the United States environment.

Taking cancer as an example, only lung
cancer has increased largely as a result of
cigarette smoking, whereas other cancers
have shown no change in incidence and
stomach cancer has markedly decreased.

This latter provides the strongest indica-
tion of all that not only has our food contain-
ing the many recently developed additives
not been detrimental, but in fact, has
resulted in a superior, more sanitary, nutri-
tious and safe food supply. In spite of this,
food additives and farm chemicals are prime
targets of these obstructionists.

With respect to air pollution, a twenty-
year review by the American Cancer Society
concludes that air pollution is not a signifi-
cant factor in human cancer. Nevertheless,
we are already hearing rumblings that the
EPA wants to forestall coal utilization and
diesel transportation on the basis of an
imagined cancer threat.

Concerning the recent alarm over water
supplies and the by-products of chlorina-
tion, a recent cancer meeting revealed that
the levels of “carcinogens’” was well below

any level that could be considered a human
threat.

There most certainly are pockets of pollu-
tion and types of pollution which require
serious attention and concern. As often as
not, under the present policies, public atten-
tion being directed at everything under the
sun fails to provide the opportunity to under-
take problems of possibly far greater signifi-
cance than those covered by present central
and local government programs.

Whereas we have fumbled about with our
concerns over energy resources and the so-
called health benefits, the measures taken
during the 70’s impacted severely on the
economic capability of the United States to
sustain a vigorous economy either domesti-
cally or internationally. We have succes-
sively seen the disappearance of our export
potential in the field of radio, automobiles,
chemicals, steel, drugs, chemicals, syn-
thetic fibres, and coal. The restraints on
research and development have severly
arrested our potential for the discovery of
new and improved products and for the
development of more efficient productive
systems. All of these plus the increased
risks of government intervention is a major
deterrent to anyone undertaking any specul-
ative development, should an otherwise
successful undertaking be achieved.

We accordingly, find ourselves in an
extremely weakened position with respect
to the availability of resources and economic
strength to sustain our standard of living.
The threat of war becomes more real as
each day passes, as we allow ourselves to be
restrained to undertake essential energy
development projects and to enhance our
food, timber and fibre production capability
and to provide sufficient and acceptable
housing and consumer goods for all
Americans.

Every day that we pay tribute to environ-
mental excesses increases the chances of
war and economic collapse. Enlightened
environmental policies, on the other hand,
could rapidly lift the pale of our energy shor-
tage and trigger the restoration of national
vitality.
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Fairchilds New ' EUCR-85 agreat hauler
Crawler Mounted

for simple reasons

e GREATER PAYLOAD CAPACITY
‘, e BETTER, FASTER LOADING
e LONGER TIRE LIFE

e EASILY SERVICED
 YOU CAN MATCH IT TO THE JOB

Many of our customers have asked These are just a few of the reasons
us to adapt our proven concept of a full why Fairchild’'s New Mark 22 is a cut
face auger miner to a crawler mounted above the rest. Let us tell you more
unit. The new Fairchild Mark 22 low about the world of Fairchild and why
seam miner does just that. we are the leading manufacturer of low

e Same low maintenance cutting seam coal mining systems.

head as the Mark 20 and Mark 21.
More tons from faster cutting cy-
cle and increased conveyor
capacity.

A center place machine.
Horizontal articulation allows easy
90° breakthroughs.

Vertical articulation copes with
undulating bottom and roof.
Single pass operation on advance.
9’ to 24’ + places.

INCORFPORATED

. . . 0
P.0. Box 1184, Beckley, West Virginia 25801 Equipment for Tomorrow’s Energy MOUNTAINEER E u c LB | INC.

(304) 255-2131 TWX 710-938-8463

6406 MacCorkle Avenue, S.W. P. O. Drawer O 112 Harper Park Drive

P. O. Box 8515 Exit 105 off I-79 P. O. Box 1773

So. Charleston, West Virginia 25303 Jane Lew, West Virginia 26378 Beckley, West Virginia 25801
Phone: 304/768-0081 Phone: 304/624-7624 Phone: 304/255-4133
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Federal Coal Management
Threaten Long-Term Stability

An Address By CARL E. BAGGE
President National Coal Association
Washington, D.C.

To The DENVER COAL CLUB
Denver, Colorado
February 14, 1980

| welcome this opportunity to address the
Denver Coal Club. This organization and its
many distinguished members are being rec-
ognized increasingly for their contribution to
the debate on national policies affecting
coal. It is a genuine privilege to appear here.

Today, | want to cover two topics—one

very briefly and one in more detail:

e First, | want to spend a few minutes
summarizing recent developments in
coal demand and production, the near-
term outlook, and the need for changes
in government policies that are adver-
sely affecting that outlook.

® Secondly, | want to talk about matters
that are beginning to affect the mid- and
long-term outlook for coal that concern
me and which | believe will occupy a
growing share of the time and attention
of all of us in this room. More specifi-
cally, | want to talk about the “coal man-
agement’’ and coal transportation
policies of the federal government that
have every prospect of both constrain-
ing coal supplies and pushing up coal
prices beginning in the late 1980s—
with costs borne by consumers and the
returns flowing to the government and
to coal transporters.

RECENT DEVELOPMENTS
AND NEAR-TERM OUTLOOK

For the past few years, most of us in the
coal industry have been focusing our atten-
tion primarily on the current and near-term
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problems of inadequate demand for coal.
We have been justifiably frustrated as we
recognize the tremendous role that coal
could be playing in supplying the nation’s
energy needs—and at the same time saw
little or no growth in demand, considerable
unused productive capacity, and an increas-
ing reliance on even more insecure foreign
oil.

But the energy shocks of the past 14
months—principally the cut-off of Iranian oil
production and the doubling of the price of
imported oil—have served to focus national
attention once again on the potential of the
nation’s vast coal reserves and have already
contributed to increased demand for coal.

The following points illustrate the current
and near-term situation:

@ U.S. coal production reached 770 mil-
lion tons in 1979, up an average of 5.5%
per year over 1977.

® U.S. consumption reached 740 million
tons, up 4.7% per year over 1977. Utili-
ties, for example, have plans for bring-
ing on line about 275 new coal-fired
generating units over the next ten
years, which will use 400 million tons
annually—if they can get the necessary
government approvals for plants.

® Exports reached nearly 65 million tons

in 1979, up about 10.5% per year over
1977. Exports of steam coal accounted
for some of the rise and there are grow-
ing indications of a major market in
Western Europe and Japan for U.S.
steam coal.

and Transportation Policies
of Coal Price and Supply

® Coal oil mixtures have emerged as a
very promising potential for reducing
utility oil consumption. And, the prices
of home heating oil have increased to
the point where plug in resistance heat-
ing is cheaper than oil heat in those
areas of the country where electricity is
generated primarily by coal, nuclear
and hydro plants.

The energy shocks—including the growth
of U.S. dollar outflow for imported oil which
are forecast for $88 billion in 1980—have
now focused new public, media and govern-
ment attention on coal. But, unfortunately,
the shocks have yet to result in any signifi-
cant change in the unwise government poli-
cies and requirements which unnecessarily
hold down coal demand and push up the
cost of using coal. And there is no indication
that the Carter administration is prepared to
face up to the need for tradeoffs among
energy, economic, national security and
environmental objectives.

| could go on for hours on these unwise
policies affecting the near-term coal situa-
tion. Right now, about 20,000 miners are
out of work and unused capacity is available
to produce at least 100,000,000 tons of coal
annually. In short, coal could be supplying a
much greater share of the nation’s energy
needs. Certainly there are many to talk
about. But, | will resist that temptation.

We all know what the coal industry has
been through in the past decade of govern-
mental involvement in its affairs. We have
moved from a situation of virtually no regu-
lations on production to massive and perva-
sive governmental control of all aspects of
the mining cycle. It has not been easy. But
this body of law and regulation is now lar-
gely in place. We are learning to exist under
it. The costs imposed by these regulations

are being defined, are being internalized and
reflected in the price of coal. We are now
paying our dues. The price of other fuels will
continue to increase rapidly, but coal should
now therefore be able to look forward to a
period of relatively stable and predictable
coal prices. But as we look to the mid- and
long-term, we have two reasons for concern
about price stability and it is these concerns
that | want to discuss with you today.

POLICIES AFFECTING THE
MID- AND LONG-TERM OUTLOOK

| want to turn to the federal government
““coal management’’ and transportation pol-
icies that are beginning to affect adversely
the mid- and long-term outlook for coal. For
these policies will determine coal supply,
coal prices, who pays and who gets the
returns.

The Government’s Monopoly Control
Over Most Western Coal Reserves

As all of you here are well aware, the
government has monopoly control over
most western coal reserves and compre-
hensive regulatory control over many east-
ern reserves. Monopolies are always
dangerous, but the potential for disaster
grows when the federal government is in
control. The most direct control is in the
federal ownership of 60 percent of all coal
west of the Mississippi. In addition, the fed-
eral government has de facto control over
the development of an additional 15-25 per-
cent of non-federal coal reserves by virtue of
checkerboard ownership patterns. Further-
more, a complex and continually expanding
set of laws and regulations—give the federal
government absolute control over which
reserves are and are not produced, even on
private lands.
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than a slip of paper, interested par-
ties can stop mining immediately
without compensation to the
owner of the coal.

The first test of this far-reaching
statutory provision has now been
set in motion in Utah. A petition by
environmental groups has been
filed for the designation of lands in
Kane and Garfield Counties,
including the Alton Coal Field, as
unsuitable for mining. This area is
estimated to hold 200 to 400 mil-
lion tons of strippable coal and 1.5
billion tons of reserves. If this peti-
tion succeeds, it could eliminate
the fuel source for the Alien-
Warner Valley Energy System,
including one mine, two coal
slurry pipelines and two coal-fired
generating units with a capacity of
2,500 megawatts.

Interior’'s Moves to Apply Tight “’Diligent
Development’® Criteria Would Further
Limit Coal Supplies

So far, we've been talking about new
leases. What about existing leases?

In summary, diligent development
requirements mean that substantially less
federal coal may be available for develop-
ment when the existing rules take effect in
1986. This threat to future coal supply was
made even more serious when Interior
recently disclosed “policy guidelines’
which they now have under consideration
for the granting of the sole five-year exten-
sion available to existing leases. These
guidelines reflect a clear intent to take
stringent measures to force the surrender of
existing leases.

All of the points that | have made thus far
will work to constrain the supply of coal that
will be available. Constraints on supply gen-
erally result in higher prices. In addition,
there are several other government policies
that are working directly to push up prices
and | would like to turn now to those policies.
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Interior’'s Proposed Application of ‘‘Fair
Market Value’ and ‘’“Minimum Accepta-
ble Bid’® Requirements Add Further
Confusion

Interior apparently intends to continue to
use its current procedure for determining
“fair market value”’ of coal to be leased. This
has already resulted in unrealistically high
minimum acceptable bids, and bypassed
federal coal.

In this process, Interior attempts to deter-
mine the amount of coal reserves in the
potential lease, the cost of recovering such
reserves, and an “adequate’ return to the
lessee upon his capital investment. The fair
market value and the minimum acceptable
bid are set at the level which would capture,
by royalties, bonuses, or both, the difference
between this calculated value and the esti-
mate sales price of the coal. Interior calls
this the recovery of ‘economic rent,” which
they also describe as “excess profits.”

By failing to take into account the effects
of inflation, and by failing to allow an
appropriate rate of return upon capital
investment, USGS estimates of the value of
new leases have been significantly higher
than those of the bidders. Some new leases
have been issued at exorbitantly high royalty
rates where the lessees absolutely required
the coal involved, while in other instances
valuable federal coal has been permanently
"bypassed’’ because the only available
operator elected not to attempt to meet the
minimum acceptable bid.

The basic issue raised by the Interior plan
is whether the federal government should
exercise its monopoly position in this way. It
will limit supply and increase coal prices,
thereby reducing or eliminating economic
incentives to use coal in preference to oil or
natural gas. The proposed procedures would
effectively make the government’s estimate
of the probable highest bid the minimum
acceptable bid. The effect might not be
serious in a world of perfect and certain
information, but the practical result is to
reduce potential bidding and competition for

new coal supplies and to increase the future
price of coal.

Government Policies Affecting Coal
Transportation Also Push Up Coal Trans-
portation Costs, Contribute to Market
Dominance, and Fail to Provide Adequate
Protection for Captive Coal Shippers

Recent policies and actions by the U.S.
Department of Transportation (DOT) and the
Interstate Commerce Commission (ICC)—
particularly when combined with the move
toward reduced regulation of railroads—
threaten further increases in coal transpor-
tation costs and greater market dominance
for railroads. As indicated earlier, coal pro-
ducers and users are heavily dependent on
railroads and 85 percent of all coal trans-
ported by rail nationally and 98 percent of
western coal moved by rail is “captive” in
the sense of having no practical alternative
transportation available.

As you can readily understand, govern-
ment actions which contribute to increased
transportation costs, to increased monopoly
power for the railroads, or to reduced regu-
latory protection against unreasonable rates
or inadequate service are of great concern to
both coal producers and users. Several
recent developments illustrate our concern.

e DOT Position on Rail Rates Is Unreal-

istic. In September 1978, hearings
before the ICC, U.S. Department of
Transportation officials took the posi-
tion that the ICC” . . . should permit
railroads to set rates up to a level that
equates the delivered price of coal per
unit of electricity with the delivered
price of alternative fuels as though
there were no price controls on those
other fuels.”

As you will readily recognize, such an
approach does not take into account the
higher costs associated with coal stor-
age, handling and use after delivery
(including higher capital, operating and
pollution control costs.) It would allow
railroads—and not consumers—to cap-
ture the advantage of the lower prices

for coal compared to oil or natural gas.
And it would, in effect, allow OPEC-set
prices for imported oil to set the upper
bounds for rail transport rates.

e ICC Has Sustained Large Rate
Increases and Reduced Its Vigilance in
Market Dominant Situations. Coal
producer and user concerns have been
heightened further in recent months as
the ICC has sustained high rail rates
proposed by railroads—including rates
which generate revenue-to-variable
cost ratios of 170 percent to more than
200 percent. In addition, very recent ICC
actions have suggested a tendency to
abrogate responsibility to protect cap-
tive shippers against high prices in
cases of rail market dominance. The
unusual interpretation of market domi-
nance in the movement of coal from
Axial, Colorado to Coleto Creek, Texas
made in the ICC’s January 15, 1980
decision is a good example. Among its
unusual features are the ICC’s conclu-
sion that rail market dominance did not
exist because the utility had the option
of securing coal from South Africa or
Australia, and the utility’s more than
$15 million investment in rail equip-
ment does not establish that it is rail
market dominant.

Developments such as these contri-
ute to the concern about the future
impact on coal rates of proposals by the
Carter administration and the Congress
to reduce regulation of railroads. We
favor the reduction of unnecessary reg-
ulations, but we have yet to see an
acceptable substitute for regulatory
protection for captive shippers.

The Combined Effects of Government’s
Leasing and Transportation Policies Have
Serious Implications for Both Coal Pro-
ducers and Users

The factthat the government owns or con-

trols roughly 80 percent of western reserves
means that the government can effectively
contol the rate, the quantity and the location
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of production, as well as coal prices. Interior
has made clear its intent to refuse to lease
coal in the quantities that would be needed
to permit future coal markets to operate
competitively. Instead, Interior will limit
leasing, seek to match producers and users
and limit competition.

Government matching of producers and
users will make even more powerful the
ability of railroads to charge the rates that
they desire since neither producer nor user
will have as much opportunity to seek other
customers or sources of domestic supply.

The combined effects of constrained
supplies, high transportation rates, and high
payments to the government for
government-owned coal will push up coal
prices to the benefit of the government and
the railroads only, and the consumer will
pay the bill.

CONCLUSION AND
RECOMMENDATIONS
In summary, the collection of policies that
| have summarized and illustrated add up to
a complex web that—if maintained—will
have the following effects:
@ Coal supplies will be constrained begin-
ning in the late 1980s.
® Coal prices will be forced upward to the
sole benefit of the government and coal
transporters.
® If prices are pushed up high enough, the
market for coal will be reduced and the
nation forced to increase its reliance on
insecure imported energy supplies.
The benefits of these policies are hard to
identify. In fact, it's quite fair to ask: What
would be the benefits and the adverse
impact if coal leasing policies were adopted
which resulted in overestimation of coal
demand and the leasing of more coal than
was needed? The answer is that the benefits
are clear—in terms of supply, price,
increased competition and greater reliance
on domestic energy sources.
The adverse effects of such an approach
are hard to identify. They certainly do not
include unwarranted profits for producers.
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An excess of supply over demand will hold
down prices—as most coal producers are
now only too well aware! Neither do the
adverse effects include unacceptable envir-
onmental damage. No damage occurs from
issuance of a lease, and production is now
rigidly regulated through government
approval of mining plans.

Notwithstanding some glowing reports
from Interior, the simple fact is that there
has been no significant leasing of coal since
the moratorium was declared by press
release in 1971. While quantities then avail-
able were, with some exceptions, adequate
to maintain supplies, the nine-year
moratorium—and the scheduled application
of diligent development requirements—
have now reduced sharply the amount of
time left to implement a workable leasing
program based on common sense. Actions
on such a sensible program must begin
promptly.

In overview, five steps must be taken:

1. The government must recognize its
inherent inability to assemble the
monumental amounts of data and
information that would be required to
carry out a program such as Interior
has developed.

2. The government must abandon the
central economic planning approach to
the identification of quantities of coal
for leasing.

3. The government must avoid unneces-
sary constraints on the mineability of
coal reserves—particularly those
which do not balance adequately the
nation’s various energy, economic and
environmental objectives.

4. The government must avoid unneces-
sary requirements that push up the
cost of coal, or which are based on the
ill-advised objective of maximizing
government revenue at the expense of
consumers.

5. The government must recognize its
obligation to give rate and service pro-
tection to captive coal shippers and
energy consumers.
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Coal Men of the Year

Three members of the Association were recognized this summer
as West Virginia Coal Men of the Year for 1980. The three were guests
of honor at a banquet June 6 at the Lakeview Inn and Country Club in
Morgantown. West Virginia University sponsored the event.

Accepting the awards from West Virginia Governor John D.
Rockefeller IV and WVU President Gene A. Budig, are (top) Deep Miner
of the Year Herbert E. Jones Jr. of Amherst Coal Co., (top, facing page)
Supplier of the Year Orville R. Thomas of Wright-Thomas Equipment
Co., and (bottom, facing page) Surface Miner of the Year Lawson W.
Hamilton, Jr. of Ford Coal Co.

Also honored were Elmo Hurst of Lively Manufacturing and
Equipment Co., and Association members Bernard J. Folio of
Explosives, Inc., Carl DelSignore of Buffalo Coal Co., and Tracy W.
Hylton of Whitesville A&S Coal Co. These individuals were recognized
for their outstanding contributions to the coal industry and to WVU.
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Outgoing Chairman Charles T. Jones

New Chairman Lawrence A. Streets

Board Elects Lawrence A. Streets

Lawrence A. Streets of Allegheny Mining
Corp. is the Association’s new Chairman of
the Board. Streets was elected at the organi-
zation’s Annual Meeting at the Greenbrier
Hotel in White Sulpur Springs. He served
the Association as First Vice-Chairman dur-
ing the past year.

Replacing Streets as First Vice-Chairman
is William C. M. Butler, Ill of Princess Susan
Coal Co., Inc. Donald R. Donell of Starvaggi
Industries, Inc. will serve as Second Vice-
Chairman for the coming year. Frank D. Jen-
nings of Big Mountain Coals, Inc. was
reelected Secretary-Treasurer, and James
R. White of Pioneer Fuel Corp. was elected
as Chairman-Associate Division.

Four members were newly elected to the
Board of Directors. These include Jack R.
Fairchild of Fairchild Inc., Robert Kosnoski of
Mountaineer, Inc., Robert C. Miser of DLM
Coal Co., and Fred R. Toothman of Western
Pocahontas Corp.

In addition to Streets, Donell, and Jen-
nings, three men were reelected to their
positions on the Board, including Carl Del-
Signore of Buffalo Coal Co., James H. Har-
less of Lynn Land Co., and Charles T. Jones
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of Amherst Coal Co.

Gerald Hartley of Cedar Coal Co., and Max
A. Messinger of Daugherty Coal Co., Inc.
were appointed to fill unexpired terms on
the Board.

The meeting agenda was dominated by
concern for environmental and regulatory
issues. These subjects were addressed by
National Coal Association President Carl
Bagge, |. W. Tucker, president of the
National Council for Environmental Bal-
ance, and John L. Kilcullen, a Washington,
D.C. attorney experienced in coal litigation.
Their remarks are reprinted elsewhere in
this issue of Green Lands.

The meeting also featured several tech-
nical presentations as well as social events.
The golf tournament, always a popular
feature was enhanced this year through the
generosity of two associate members. Ray
C. Call, Inc. added two gift certificates to the
list of prizes, and Miller & Miller
Auctioneers, Inc. provided a beverage
wagon for thirsty golfers.

The next full membership meeting is
scheduled for February in Marco lIsland,
Florida.

Banquet speaker J. Allen Overton, Jr., president of
the American Mining Congress
2nd.

Tennis winners—I.-r. Gina McClure, mixed doubles; Susan Bliss,
women'’s singles; Alex Lawrence, mixed doubles and men’s round
robin, Mary Ann Atkins women'’s doubles; Cathy Porreca, women'’s

doubles.
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Bridge winners—I.-r. Mary Lynne Barksdale, 3rd; Bridge
Chairman Hazel Kennedy;, Lucille Moir, 1st; Betsy Harrold,

Men'’s golf, low gross winner Bob Bliss.
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Recognition With Results

Improve your company's safety record with a safety recognition program from Jostens.

Hundreds of companies in
West Virginia and the Uni-
ted States have seen the
success of a recognition
program structured to
obtain their individual
objectives.

Your Jostens representa-
tive can assist you in devel-
oping a recognition
program that will result in
an improved safety record
for your business or com-
pany. Return the coupon
below for additional

information.
For further information, contact your Jostens representative: Name
Company

Jostens Address
Shannon Westerman City/State/Zip
Route 1, Box 69 Telephone
Buffalo, West Virginia 25033 Manufacturers of: Plaques, Jewelry, Certificates, Watches, Rings,
Phone 304/937-3311 Belt Buckles, Pewter, Crystal & Walnut.
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Clutch-Brake
Steering

wy 2-Speed
Steering
lets you
compensate for
the uneven load
...and keep your
nose in the bank.

International’s new TD-25E has features coal operators like. The 3-speed transmission provides six working speeds
when coupled with 2-speed steering. And an 11.03 yard blade matched with the proved-productive 2-speed steering
lets you handle benching and slope work without losing the load. Ripping with 2-speed steering allows constant
pressure and fracturing force to material being ripped. Why not spec the TD-25E for yourself at your nearest Rish
branch, (Unit pictured above is equipped with a 22.75 coal dozing blade.

your International Distributor 'll

PEOPLE, EQUIPMENT, SERVICE

EQUIPMENT COMPANY

27 Pikeview Drive Route 14 at Vienna

BLUEFIELD, WV BECKLEY, WV PARKERSBURG, WV
| ( Roule 35 101 Frostburg Ingd Park
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